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IN THE SUPREME COURT OF THE STATE OF HAWAI 4

--- 000 ---

ALAN KElI TH BREMER, Pl aintiff-Counterclaim
Def endant - Appel | ant/ Cr oss- Appel | ee,

VS.
JOHN DOUGLAS WEEKS 11, al so known as
BOBBY WEEKS, Defendant - Countercl ai mant -
Appel | ee/ Cr oss- Appel | ant,
and
KAMEHAMEHA SCHOOLS, fornmerly referred to as
Kanehanmeha School s/ Berni ce P. Bi shop Estate,
Doe Def endant - Appel | ee,
and

JOHN DOES 2-100, Defendants.

NO. 23812
APPEAL FROM THE THIRD CI RCU T COURT

(CIV. NO. 98- 196K)
FEBRUARY 17, 2004

MOON, C.J., LEVINSON, NAKAYAMA, ACOBA, and DUFFY, JJ.

OPI NI ON OF THE COURT BY MOQON, C. J.
Thi s appeal arises out of plaintiff-counterclaim

def endant - appel | ant/ cr oss-appel l ee Alan Keith Brenmer’ s claimto

! As nmore fully discussed infra, by order dated July 3, 2001, this
court substituted Bremer for Christine Durbin, the original plaintiff-
countercl ai mdefendant - appel | ant/cross-appellee, and the caption of the case
was changed. Throughout this opinion, we refer to the plaintiff-counterclaim

(conti nued. ..)
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a right of way under Hawai# Revised Statutes (HRS) § 7-1 (1993)2
over the nmakai® (westerly) portion of a trail parcel owned by

def endant / count er cl ai mant - appel | ee/ cr oss- appel | ant John Dougl as
Weeks, 11 (Defendant Weeks). Plaintiff appeals fromthe third
circuit court’s* (1) Cctober 18, 1999 findings of fact (FOFs),
concl usions of law (COLs), and order granting Defendant Weks’s
notion for sunmary judgnment on the conplaint [hereinafter, the
Cct ober 18, 1999 conplaint order], (2) Cctober 18, 1999 fi ndings,
concl usi ons, and order granting Defendant Weks’s notion for
partial summary judgnent on Counts Il, IIl and V of the
counterclaim|[hereinafter, the October 18, 1999 counterclaim

order], (3) February 28, 2000 order on Defendant Weks’s notion

(. ..continued)
def endant - appel | ant/cross-appel |l ee generally as “Plaintiff,” except where the
context requires a specific reference, in which case we use the precise
surname, Durbin or Bremer, as applicable

2 HRS § 7-1 states:

Building materials, water, etc.; landlords’ titles
subject to tenants’ use. Where the | andl ords have obtai ned
or may hereafter obtain, allodial [(fee sinmple)] titles to
their |ands, the people on each of their |ands shall not be
deprived of the right to take firewood, house-timber, aho
cord, thatch, or ki leaf, fromthe |and on which they live
for their own private use, but they shall not have a right
to take such articles to sell for profit. The peopl e shal
al so have a right to drinking water, and running water, and
the right of way. The springs of water, running water, and
roads shall be free to all, on all lands granted in fee
si mpl e; provided that this shall not be applicable to wells
and wat ercourses, which individuals have made for their own
use.

(Emphases added.)

3 “Makai ” means “on the seaside, toward the sea, in the direction of
the sea.” Mary Kawena Pukui & Samuel H. El bert, Hawaiian Dictionary 114 (Rev.
ed. 1986).

4 The Honorable Ronald |Ibarra presided over the matters at issue on

appeal
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to assess nom nal damages in Counts Il and Il of the
counterclaimand for permanent injunction [hereinafter, the
February 28, 2000 order], (4) February 28, 2000 judgnent, and
(5) Cctober 3, 2000 final judgnent. Defendant Weks cross-
appeals fromthe third circuit court’s (1) Cctober 18, 1999
counterclaimorder, (2) Decenber 15, 1999 order granting in part
and denying in part Defendant Weks's notion to tax attorney’s
fees and costs [hereinafter, the Decenber 15, 1999 order], and
(3) Cctober 3, 2000 final judgnent.

On appeal, Plaintiff essentially contends that the
circuit court erred by: (1) finding that his clainms were barred
by res judicata; (2) finding that his kul eana® did not have a
right of way under HRS 8 7-1 over the makai portion of the trai
parcel owned by Defendant Weks; and (3) finding facts not
supported or controverted by the record and draw ng concl usi ons
of law without factual basis in the record. On cross-appeal,

Def endant Weeks contends that the circuit court erred by failing
to award attorney’s fees inasnmuch as Plaintiff’s conplaint was
frivol ous.

I nasnuch as Plaintiff’s first and second contentions
have nerit, we vacate the October 18, 1999 conplaint order, the
Cct ober 18, 1999 counterclaimorder, the Decenber 15, 1999 order,

t he February 28, 2000 order, the February 28, 2000 judgnent, and

5 “Kul eana” means “a small area of |and such as were awarded in fee

by the Hawaiian nonarch, about the year 1850, to all Hawaiians who made
application therefor.” Pal ama v. Sheehan, 50 Haw. 298, 299 n.1, 440 P.2d 95
96 n.1 (1968) (citation omtted).
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the Cctober 3, 2000 final judgnent and remand the case for
further proceedings. In light of our holding, it is unnecessary
for us to address Plaintiff’s third contention.

| . BACKGROUND

A Factual History

1. The kuleana and the subject trail
Plaintiff’s kuleana [hereinafter, the kuleana] is

descri bed as Royal Patent Grant 6367, Land Conm ssion Award 7361
Apana 3 to Kapui pui, located in Keauhou 1%, North Kona, County
and State of Hawai# . The kul eana bears the Tax Map Key
designation (3)7-8-06:15. The |and surrounding the kuleana is
part of Royal Patent G ant 4475, Land Conmi ssion Award 7713,
Apana 7 to Victoria Kamanmal u. According to a 1961 survey map
the land to the i mmedi ate south and east (rmauka®) of the kul eana
was, as of 1961, owned by Virginia Haanio, and the land to the
i mredi ate north and west (mekai) of the kul eana, consisting in
rel evant part of a trail running along the entire northerly side
of the kuleana [hereinafter, the subject trail], was, as of 1961
owned by Doe def endant-appel | ee Kanehaneha Schools, fornerly
referred to as Kanehaneha School s/ Berni ce Pauahi Bi shop Estate
(Def endant Bi shop Estate). The subject trail runs in an east-
west (nmauka-makai) direction between (1) a private road to the

east (just beyond the Haanio' s property imedi ately east of the

6 “Mauka” means “inland.” Pukui & El bert, Hawaiian Dictionary at

242.
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kul eana), owned by Defendant Bi shop Estate and commonly known as
the “AOd Poi Factory Road” [hereinafter, the A d Poi Factory
Road’], and (2) Manal ahoa Hi ghway to the west (beyond Def endant
Bi shop Estate’s property inmediately west of the kuleana). It is
apparent fromthe record that the only established neans of
access to and fromthe kuleana is via the subject trail, either
from Manmal ahoa Hi ghway (over the makai portion of the subject
trail to the kuleana) or fromthe A d Poi Factory Road (over the
mauka portion of the subject trail to the kul eana).

In Cctober 1981, Defendant Bishop Estate granted to
Chri stopher and Robertline Kratt (the then-owners of the kul eana)
a “non-excl usive tenporary roadway easenent” over the naka
portion of the subject trail from Mamal ahoa H ghway to the
kul eana. The Cctober 8, 1981 letter agreenent between the
Trust ees of Defendant Bishop Estate (the Trustees) and the Kratts
provided, inter alia, that the termof the “easenment” grant would
commence on “Novenber 1, 1981 for a period of one year and
continuing thereafter, subject to termnation by either party of
not less than ninety (90) days’ prior witten notice.”

By deed dated April 12, 1983, the Kratts conveyed the
kul eana to Frank and Schellie Uddo (the Uddos) who, in turn,
conveyed the kuleana to Fred Squire by deed dated Cctober 6,

1983. On Novenber 8, 1984, the Trustees conveyed the subject

7 The record also refers to the O d Poi Factory Road as the

Kamehameha School s/ Bi shop Estate roadway. For purposes of this opinion we
refer to this private road as the O d Poi Factory Road.
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trail by quitclai mdeed to Defendant Weks' s parents, John Weks,
Sr. (Weeks Sr.) and Hel en Weeks [hereinafter, collectively, the
Weekses], subject to the 1981 agreenent with the Kratts. A netes
and bounds description of the subject trail is included in the
qui tclai mdeed. The Tax Map Key parcel nunmber for the | and on
whi ch the subject trail is located is TMK 7-8-06: 63.
2. The 1985 Agreements and 1987 Stipulation

In July 1985, Squire, the then-owner of the kul eana,
asked the Trustees for a roadway easenent over the A d Poi
Factory Road. By letter agreenment dated July 30, 1985
[ hereinafter, the July 30, 1985 letter agreenent], the Trustees
granted Squire a “non-excl usive roadway easenent over and across
[the O d Poi Factory Road] presently serving our tenants of the
Keauhou mauka subdivision in North Kona, Hawai# .” As described
in the July 30, 1985 letter agreenent, the A d Poi Factory Road
“emanat es from Mamal ahoa Hi ghway and neanders easterly then
northerly to a point where it nmeets the John Weks roadway [(to
wit, the subject trail)].” The July 30, 1985 |letter agreenent
stated that the “easenent” grant was subject to the foll ow ng

rel evant terns and conditions:

1. Term - Commencing August 1, 1985 for a period of one
year and continuing thereafter, subject to term nation
by either party on not |ess than ninety (90) days
prior written notice.

2. Consi deration - You shall pay a non-refundable fee of
$50 upon acceptance of this offer to cover
adm ni strative expenses.

6. Assi gnment - You shall not without written consent
fromthe trustees, assign or otherwi se transfer any
interest in this easenent, and this easement will be

- 6-
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assignable only together with the parcel which it serves.

9. This grant of easement automatically cancels the
previ ous easenment to M. and Ms. Christopher Kratt
dat ed Oct ober 8, 1981

The July 30, 1985 letter agreenent also indicated that Squire
shoul d “approach [Weks Sr.] for an easenent for the short
portion of the roadway between [the O d Poi Factory Road] and
your lot.”

By letter agreement dated July 31, 1985 [hereinafter,
the July 31, 1985 letter agreenent, and, together with the July
30, 1985 letter agreenent, the 1985 Agreenents], Weks Sr.
granted Squire a “non-exclusive roadway easenment over and across
a portion of the John D. Weks Roadway [i.e., the subject trail]
from[the AOd Poi Factory Road] to a point opposite the existing
house on [the kuleana] . . . .” The “easenent” grant was subj ect
to substantially simlar terns as the July 30, 1985 letter
agreenent with the Trustees, including, inter alia, the
fol | ow ng:

1. Term - Commencing August 1, 1985 for a period of one
year and continuing thereafter, subject to term nation
by either party on not |less than ninety (90) days
prior written notice.

2. Consideration - You shall pay a non-refundable fee of
$25. 00 upon acceptance of this offer to cover
adm ni strative expenses.

6. Assignment - You shall not without written consent
from[Weks Sr.] or his assigns, assign or otherwi se
transfer any interest in this easenent, and this
easenment will be assignable only together with the
parcel which it serves

9. This grant of easement automatically cancels [Weeks
Sr.] or his assigns, obligation to recognize the
previ ous easement to M. and Ms. Christopher Kratt,
dated October 8, 1981 from the Trustees
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On August 27, 1985, Squire executed a warranty deed,
conveyi ng the kul eana, together with his rights under the 1985
Agreenents, to Wlliam Stronberg. At sone point thereafter,
Stronberg instituted an action in the third circuit court to
quiet title to the kuleana [hereinafter, the quiet title action].
The record includes the follow ng three docunents fromthe quiet
title action: (1) a “Stipulation Establishing Boundary Lines and
Confirm ng Access,” dated Novenber 19, 1987 (and filed January
18, 1988), by and between Stronberg, the Wekses, Robert Hi ckcox,
and Thomas Hickcox,® [hereinafter, the 1987 Stipulation]; (2) the
circuit court’s August 13, 1993 order granting an ex parte notion
to substitute the Uddos as plaintiffs in the quiet title action;
and (3) the circuit court’s Cctober 19, 1993 FOFs, COLs, and
order granting notion for summary judgnent and judgnent quieting
title [hereinafter, the 1993 sumary judgnent order in the quiet
title action].

The 1987 Stipulation states in relevant part:

The purpose of this stipulation is to acknow edge the
existing boundary lines between the parcels of |and owned by
Stromberg, John and Hel en Weeks, Robert Hickcox and Thonmas
Hi ckcox at Keauhou, North Kona, County and State of Hawai# .
[ Stronberg] claims ownership to a parcel of I|and
described as L.C. Aw. 7361, Apana 3 [(the kul eana)]
descri bed on the Conpl ai nt and present tax map as Parcel (3)
7-8-06-15. [ The] Weeks are the owners of a parcel of |and
descri bed on the present tax map as Parcel (3) 7-8-06-12
(whi ch parcel contains portions of L.C. Aw. 11047, Apana 1
and said Lots 10B and 10C |lying on the northerly and
sout herly side of said L.C. Aw. 11047, Apana 1). [ The]
Weeks are also the owners of that certain roadway, being a
portion of L.C. Aw. 7713, Apana 7 consisting of a trail 15
feet wide, more or |ess, and adjoining Lots 8A, 8B, 9, 10A,

8 The record evinces that Robert Hickcox and Thomas Hi ckcox were

successors in interest to Haanio.
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10B, L.C. Aw. 7361, Apana, 3 as delineated on Bishop Estate
Map 8906 . .

As between [Stromberg] and [the] Weeks, [Stromberg]
and [the] Weeks acknow edge that the agreement entered into
by and between [Squire] and [Weeks Sr.] dated July 31, 1985,
. continues to exist according to its terms,
particularly that portion which establishes access to Parcel
(3) 7-8-06-15 [(the kuleana)] from[the O d Poi Factory
Road] over a portion of the above-referenced trail.

(Enmphases added.) In the |ast paragraph of the 1987 Sti pul ati on,
t he Weekses, Robert Hickcox, and Thomas Hi ckcox, *“being owners of
| and adjoining to and not having a claimof ownership in and to
[the kuleana],” disclaimany interest in and to the kul eana.

As for the August 13, 1993 order regardi ng substitution
of parties in the quiet title action, the record reveals that the
kul eana was transferred to the United States Governnent pursuant
to a January 26, 1993 final judgnent and decree of forfeiture in

United States v. Real Property Titled in the Nane of Stronberg,

Cv. No. 88-00310 HW, in the United States District Court for
the District of Hawai#. By quitclaimdeed dated April 5, 1993,
the United States Governnent transferred the kul eana to the
Uddos. By order dated August 13, 1993, the circuit court
substituted the Uddos as plaintiffs in the quiet title action.

Pursuant to the 1993 summary judgnent order in the
quiet title action, fee sinple title to the kul eana was “qui eted
and vested in Plaintiffs FRANK UDDO and SCHELLI E UDDO equal |y as
husband and wife[.]” Wth respect to the 1987 Stipul ation, FOF 6
of the 1993 sunmary judgnment order in the quiet title action

st at es:
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By STI PULATI ON ESTABLI SHI NG BOUNDARY LI NES AND
CONFI RM NG ACCESS filed herein, John D. Weks and Helen W
Weeks, and Robert P. Hickcox and Thomas J. Hickcox
di scl ai med any interest in the subject property as the
property was described in that Stipulation.

The 1993 sumary judgnent order in the quiet title action also
i ncorporated a survey nmap that Weks Sr., a |licensed surveyor,
had prepared respecting the kul eana, the subject trail, and other
surroundi ng properties.

On July 17, 1997, the Uddos executed a warranty deed,
conveying the kul eana to Durbin.

B. Procedural History

On Septenber 10, 1998, Durbin filed a conpl ai nt agai nst
Def endant Weeks and John Does 1-100, claimng a right of way to
and fromthe kul eana over the makai portion of the subject trail.
Plaintiff asserted, inter alia, that the “[h]istorical, present,
| egal and actual access to [the kuleana] froma public and
government highway [i.e., Mamal ahoa H ghway] is by way of [the
subject trail]” and that she was also entitled to a right of way
over the subject trail based upon necessity. Plaintiff prayed in
rel evant part for declaratory relief to this effect and a
prelimnary and permanent injunction enjoining Defendant Weks

from inter alia, interfering with her access to the subject

trail.
Def endant Weeks answered, inter alia, that he “owns
such real property [that] is a part of the dispute
herein[,]” to wit, the subject trail. Defendant Weks also filed

a counterclaim alleging that his and Plaintiff’s “respective
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predecessors in interest had entered into certain agreenents in
the past [(i.e., the 1985 Agreenents)] and, further a stipulation
[(i.e., the 1987 Stipulation in the quiet title action)], which
specifically addresses the rights and duties of the parties

herein.” Defendant Weks sought, inter alia, (1) specific

performance of those agreenents and the 1987 Stipul ati on (Count
), (2) an injunction “restrain[ing] Plaintiff or persons
claimng by or under Plaintiff frominterfering with and
trespassi ng upon [his] property or any portion thereof[ ]” (Count
[1), (3) trespass (Count 111), and (4) an alternative claimfor
breach of contract (Count 1V). Defendant Weks al so all eged that
Plaintiff’s conplaint was frivol ous (Count V).

On Novenber 10, 1998, Plaintiff noved for a tenporary
restraining order and a prelimnary injunction [hereinafter,
Plaintiff’s TRO notion], requesting that Defendant Weks be
restrained and enjoined frominterfering wth her access to the
subject trail and harassing or threatening her “concerning the
use of [the subject trail] by [her], her invitees, permtees, or
guests for pedestrian, vehicular or utilities access to her

[kuleana].” Plaintiff clainmed, inter alia, that access to her

property “requires and includes the use of [the subject trail],”
and “w thout that access[,] the property is |andlocked.”
Plaintiff argued that, pursuant to HRS § 7-1, “a kul eana cannot
be | andl ocked and it nust always be afforded a right-of-way

easenent for ingress and egress.”
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C. Hearing on Plaintiff's TRO Mdti on

Plaintiff’s TRO noti on canme on for hearing on Novenber
30, 1998. At the hearing, the parties stipulated to the fact
that Plaintiff’s property is a kuleana and that the kul eana had

been serviced by the subject trail as follows:

[Tlhere is a trail which is 15 feet wi de as surveyed which
in the past -- and there’s a question as when in the past --
serviced the [kuleana] from. . . Mamal ahoa Hi ghway on its
makai side to a Bishop Estate road [(i.e., O d Poi Factory
Road)] on its mauka side.

Plaintiff recognized that, subsequent to the 1985
Agreenents and the 1987 Stipul ation, her predecessors in interest
accessed the kuleana via the A d Poi Factory Road and a mauka
portion of the subject trail. Plaintiff argued, however, that
she did not have uni npeded, unencunbered access to the kul eana
i nasmuch as the 1985 Agreenents were conditional. Regardl ess,
because the agreenents had expired, Plaintiff maintained that she
shoul d not be bound by them As for the 1987 Stipul ati on,
Plaintiff asserted that it was nothing nore than a disclainmer to
t he kul eana nade by Weks Sr. and ot her adjoining property
owners. Moreover, the FOFs set forth in the 1993 summary
judgnment order in the quiet title action reflect that the circuit
court determned sinply that a disclainmer to the kul eana was made
by the 1987 Sti pul ati on.

On Decenber 21, 1998, the circuit court denied

Plaintiff’s TRO notion, concluding, inter alia, that the 1985

Agreenents “fixed the right of way to the kul eana as of 1985[.]”

Finding that the 1985 Agreenents “are still valid and

-12-
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enforceable,” the circuit court pointed out that “there is no

evi dence that [Defendant] Weks or the Trustees have cancel |l ed or
threatened to extinguish the right-of-way fixed by the 1985 .

[ Algreenents.” The circuit court stated that, regardless, it
coul d not “adjudicate the Trustees’ interest herein without their
presence[,] and Plaintiff did not join the Trustees in this
action.” The circuit court agreed, however, w th Defendant Weks
that the 1987 Stipulation “reaffirmed the 1985 . . . [A]greenents
and the right-of-way established thereunder[.]” Based on
principles of res judicata, the circuit court ruled that
Plaintiff “is barred fromdenying the terns of the Stipulation or
their operative effect.”

On January 4, 1999, upon Plaintiff’s notion, the
circuit court approved Plaintiff's identification of unidentified
John Doe 1 Kanehaneha School s/ Berni ce Pauahi Bi shop Estate (to
wi t, Defendant Bishop Estate). On February 10, 1999, Defendant

Bi shop Estate answered, inter alia, that Plaintiff “is barred

fromobtaining relief against [Defendant Bi shop Estate] on
grounds of res judicata and/or coll ateral estoppel.” However, in
its April 6, 1999 response to Plaintiff’'s first request for

adm ssi ons, Defendant Bishop Estate admtted in pertinent part
that “[t]he Bishop Estate at this tinme has no witten or oral
agreenents with Christine Durbin to all ow her unconditional and
per manent access across |and owned by The Bi shop Estate for the

pur pose of access to [the kul eana].”

-13-
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On July 8, 1999, Defendant Weks noved for summary
j udgnment on the conplaint and for partial sunmary judgnment on
Counts Il, 11l and V of the counterclaim Follow ng a Septenber
1, 1999 hearing on the matters, the circuit court (1) granted
Def endant Weeks’s notion for sunmary judgnment on the conpl ai nt
pursuant to the Cctober 18, 1999 conplaint order® and (2) granted
Def endant Weeks’s notion for partial summary judgnment on Counts
I1, I'll and V of the counterclaimpursuant to the Cctober 18,
1999 counterclaimorder.! However, it is apparent fromthe CO.s
in the Cctober 18, 1999 counterclai morder that Defendant Weeks’s
notion for summary judgnment with respect to Count V was neither
granted or deni ed.

On Novenber 15, 1999, Defendant Weeks wi t hdrew Counts
and IV of the counterclaimpursuant to an October 22, 1999
stipulated order. On Novenber 24, 1999, Defendant Weks noved

for attorney’s fees and costs,

® The October 18, 1999 conplaint order directs in pertinent part
t hat :

Based upon the foregoing findings of fact and
concl usi ons of | aw,

A. Plaintiff's Conplaint is dism ssed with
prejudi ce and judgnent shall enter thereon against Plaintiff
and in favor of Defendant Weeks;

B. No affirmative claimfor relief having been
advanced agai nst the Trustees under the Conpl aint, judgnment
shall also enter thereon against Plaintiff and in favor of
the Trustees[.]

10 The October 18, 1999 counterclaimorder states that “Defendant
Weeks Motion for Partial Summary Judgment on Counts IIl, Il and V of his

Countercl aimbe and the same is hereby granted.”

-14-
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pursuant to HRS 8 607-14.5 (Supp. 1999), ! asserting that

Plaintiff’s conplaint was frivol ous. That sane day, Defendant

Weeks noved separately to assess nonm nal damages in Counts Il and

11 of the counterclaimand to permanently enjoin Plaintiff from

using any portion of the subject trail.

In its Decenber 15, 1999 order, the circuit court

grant ed Def endant Weeks costs in the anount of $710.86 but denied

11

HRS § 607-14.5 provides:

Attorneys’ fees and costs in civil actions.

(a) In any civil action in this State where a party
seeks money damages or injunctive relief, or both, against
anot her party, and the case is subsequently decided, the
court may, as it deens just, assess against either party,
whet her or not the party was a prevailing party, and enter
as part of its order, for which execution may issue, a
reasonabl e sum for attorneys’ fees and costs, in an anount
to be determ ned by the court upon a specific finding that
all or a portion of the party’'s claimor defense was
frivol ous as provided in subsection (b).

(b) In determ ning the award of attorneys’ fees
and costs and the amounts to be awarded, the court
must find in writing that all or a portion of the
claims or defenses made by the party are frivol ous and
are not reasonably supported by the facts and the | aw
in the civil action. In determ ning whether clainms or
defenses are frivolous, the court may consider whet her
the party alleging that the clains or defenses are
frivolous had submtted to the party asserting the
claims or defenses a request for their withdrawal as
provided in subsection (c). If the court determ nes
that only a portion of the clains or defenses made by
the party are frivolous, the court shall determ ne a
reasonabl e sum for attorneys’ fees and costs in
relation to the frivolous clains or defenses.

(c) A party alleging that claim or defenses are
frivolous may submt to the party asserting the clainms or
def enses a request for withdrawal of the frivolous claims or
defenses, in writing, identifying those claim or defenses
and the reasons they are believed to be frivolous. If the
party withdraws the frivolous claim or defenses within a
reasonable I ength of time, the court shall not award
attorneys’ fees and costs based on those claims or defenses
under this section.

-15-
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his request for attorney's fees.'? 1In its February 28, 2000
order, the circuit court granted Defendant Weks one doll ar
($1.00) in nom nal danages as to Count |1l of the counterclaim
and, as to Count |1, enjoined Plaintiff fromusing any portion of
the subject trail except for the mauka portion described in the
1985 Agreenents. The circuit court also entered its February 28,
2000 judgnment. On Cctober 3, 2000, the circuit court entered
final judgnent. This tinmely appeal and cross-appeal foll owed.

1. STANDARDS OF REVI EW

A. Summmary Judgment

This court reviews a circuit court’s grant or denial of

summary judgnent de novo. Hawai# Cnty. Fed. Credit Union v.

Keka, 94 Hawai#4 213, 221, 11 P.3d 1, 9 (2000). The standard for

granting a notion for summary judgnent is well settled:

[ S]unmary judgnent is appropriate if the pleadings,
depositions, answers to interrogatories, and adm ssions on
file, together with the affidavits, if any, show that there
is no genuine issue as to any material fact and that the
moving party is entitled to judgment as a matter of law. A
fact is material if proof of that fact would have the effect
of establishing or refuting one of the essential elements of
a cause of action or defense asserted by the parties. The
evi dence must be viewed in the |ight most favorable to the
non- nmovi ng party. In other words, we nust view all of the
evidence and the inferences drawn therefromin the |ight
most favorable to the party opposing the notion.

Id. (citations, internal quotation marks, and sone brackets

omtted).

12 Under its October 3, 2000 final judgment, the circuit court
di sm ssed Count V of the counterclaimbased on the December 15, 1999 order
denying attorney’s fees and entered judgment in favor of Plaintiff on this
count.

-16-



* %% FOR PUBLICATION * * *

B. FOFs and COLs

this court reviews the trial court’s findings of fact
under the clearly erroneous standard. Beneficial Hawai#,
Inc. v. Kida, 96 Hawai# 289, 305, 30 P.3d 895, 911 (2001).

A finding of fact is clearly erroneous when
despite evidence to support the finding, the appellate
court is left with the definite and firm conviction in
reviewing the entire evidence that a m stake has been
commtted. A finding of fact is also clearly
erroneous when the record | acks substantial evidence
to support the finding. W have defined substantia
evidence as credible evidence which is of sufficient
quality and probative value to enable a person of
reasonabl e caution to support a concl usion

Id. (internal citations, quotations marks, brackets, and
bl ock quotation format omtted). Conclusions of |aw are
revi ewed de novo. |d.

Associ ati on of Apartnent Owmers of Wailea Elua v. Wil ea Resort

Co., Ltd., 100 Hawai# 97, 112, 58 P.3d 608, 523 (2002).

1. D SCUSS|I ON

A Jurisdiction

On June 6, 2001, Durbin noved this court to substitute
Bremer as plaintiff-appellant/cross-appellee pursuant to Hawai #

Rul es of Appellate Procedure (HRAP) Rules 43(a) and (b) (2000).?3

13 HRAP Rule 43(a) and (b) state in pertinent part:

(a) Death of a Party . If a party dies after the
notice of appeal is filed, or while the proceeding is
ot herwi se pending in a Hawai# appellate court, that court
may substitute the personal representative of the deceased
party as a party on motion filed by the representative or by
any party with the appellate clerk. The motion of a party
shall be served upon the representative in accordance with
the provisions of Rule 25. If the deceased party has no
representative, any party may suggest the death on the
record, and proceedi ngs shall then be had as that court
shall direct. If a party against whom an appeal may be
taken dies after entry of the judgnment or order in the court
or agency appealed from but before a notice of appeal is
filed, an appellant may proceed as if the death had not
occurred. After the notice of appeal is filed, substitution
shall be effected in the Hawai# appellate courts in
accordance with this subsection. If a party entitled to
appeal shall die before filing a notice of appeal, the
notice of appeal may be filed by the party's persona
representative, or, if the party has no representative, by

(continued.. .)
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Def endant Weeks opposed substitution and noved to dism ss the
appeal on the ground that Durbin no | onger had any interest in
t he kul eana.

In an order dated July 3, 2001, this court stated:

(1) this appeal involves the right of access to a kul eana
that was owned by Christine Durbin and sold to Alan Keith
Bremer; and (2) in his affidavit, Alan Keith Bremer stated
that he purchased the property with the knowl edge of the
ongoing litigation related to the right of access to the
property and wi shes to substitute as the plaintiff-appellant
and continue the litigation.

Accordingly, this court granted Durbin’s notion to substitute
Bremer as the original plaintiff-appellant/cross-appellee,
ordering that the caption of the case |ist Brenmer as plaintiff-
appel | ant/ cross-appellee. This court al so deni ed Defendant
Weeks’s notion to dism ss the appeal .

In his counterstatenent of the questions presented,
Def endant Weeks queries whether this court has jurisdiction over

Bremer’'s appeal. His entire argunent on this point reads:

I.  NO APPELLATE JURI SDI CTI ON

On June 12, 2001, Appellee Weeks moved to dism ss
Appel | ant [Durbin]’s appeal on the grounds that her
statutory declaratory judgment action and appeal abated when
she sold her property to a third party. Abatement is a
matt er of substantive |law and not a matter of justiciability
(mpot ness) .

B3(...continued)

the party’s attorney of record within the time prescribed by
these rules. After the notice of appeal is filed
substitution shall be effected in the Hawai# appellate
courts in accordance with this subsection

(b) Substitution for Other Causes. I f substitution of
a party in the Hawai # appellate courts is necessary for any
reason other than death, substitution shall be effected in
accordance with the procedure prescribed in subsection (a).

(Bol d enphases in original.)
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Al t hough uncl ear fromhis brief, Defendant Weks’s
jurisdictional challenge effectively anbunts to a request that
this court reconsider its July 3, 2001 order granting Durbin’s
notion to substitute Bremer as the plaintiff-appellant and
denying his notion to dism ss the appeal. Not only is Defendant
Weeks’ s request untinely, but his argunment |acks nerit.

Def endant Weeks fails to present any authority to support his
contention that Brener cannot properly be substituted for Durbin.

The issues raised on appeal relate exclusively to the use of the

subject trail leading to the kul eana, which is now owned by
Bremer. In other words, the issues raised on appeal relate to
the land and not to Durbin, as an individual. Moreover, if, as

Def endant Weeks contends, Durbin’s personal right to continue the
action expired upon a sale of the kul eana, substitution of

Bremer, as the present owner of the kuleana, is “necessary”
pursuant to HRAP Rule 43(b). W, therefore, turn to the nmerits
of Plaintiff’'s appeal.

B. Res Judi cata

Plaintiff contends the circuit court erred in
concluding that his clainms were barred by the res judicata effect
of the quiet title action and, in particular, the 1987
Stipulation. Brener takes issue wth the follow ng rel evant COLs
set forth in the Cctober 18, 1999 conplaint order on the issue of

res judicat a:
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(Enphasi s

set forth

11. The intentions of the parties to the 1985
[ Agreenents] and 1987 Stipulation are unambi guously set
forth on the face of the documents and nothing indicates
that the contracting parties intended the 1985 [ Agreenment s]
or 1987 Stipulation to provide only for a “secondary” right-
of -way to supplenment the so-called “main” right-of-way,
reserving all rights to a “main” right-of-way that is
undefined and unl ocated therein.

Res Judicata

12. At the heart of the current dispute is
Plaintiff's attempt to relitigate the kuleana’s right-of-way
over the trail parcel after the opportunity therefor first
arose in [the quiet title action].

13. Plaintiff’'s predecessors Stromberg and Uddo
el ected not to obtain that adjudication in 1987-1993 and
instead, entered into the 1987 Stipulation with Defendant
Weeks’ parents, who then owned the fee title to the trail
parcel .

14. The judicial policy of res judicata is one of
|l ong-standi ng and great inportance. Morneau v. Stark
Enterprises, Ltd., 56 Haw. 420, 422-33 (1975):

We quoted in Ellis v. Crockett, 51 Haw. 45, 55

451 P.2d 814, 822 (1969), from a previous opinion of

this court in In re Bishop Estate, 36 Haw. 403, 416

(1943), on the effect of res judicata as follows:

“[t]he judgment of a court of conpetent
jurisdiction is a bar to a new action in any court

bet ween the same parties or their privies concerning

the same subject matter, and precludes the

relitigation, not only of the issues which were
actually litigated in the first action, but also of

all grounds of claimand defense which m ght have been

properly litigated in the first action but were not
litigated or decided.”

15. It is obvious fromthe arguments, the evidence
offered and the policy statements advanced in this action
that those arguments, evidence and statements should have
been raised 12 years ago when Plaintiff’'s predecessors
Stromberg and Uddo prosecuted [the quiet title action] (and
whi | e Def endant Weeks’' parents were alive and sonme of the
Plaintiff’s predecessors and other know edgeabl e i ndividuals
were avail abl e).

16. The application of res judicata (merger doctrine)
against Plaintiff and enforcement of the 1985 [ Agreement s]
and 1987 Stipul ati on against Plaintiff will not violate
public policy but will advance public policy.

17. Since 1993, no one has applied to vacate the 1987
Stipulation or Judgnment in [the quiet title action].

in original.)
Plaintiff also challenges the follow ng rel evant COLs

in the Cctober 18, 1999 counterclaimorder relating to

res judicat a:
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1. Plaintiff is precluded fromlitigating a claimto
establish a right-of-way over the trail parcel directly
makai to Mamal ahoa Hi ghway, a claimthat her predecessors
Stromberg and Uddo coul d have but el ected not to pursue
bet ween 1987 and 1993 in [the quiet title action].

2. Such preclusion will not result in Plaintiff being
“l andl ocked” since Plaintiff continues to actually use the
mauka portion of the trail parcel pursuant to the 1985
[ Agreenents] and the 1987 Stipulation for access over the
trail parcel to the Trustees’ road reserve and to the [OId
Poi Factory [R]oad.

3. The application of res judicata (merger doctrine)
against Plaintiff does not violate public policy. Mor neau V.
Stark Enterprises, Ltd., 56 Haw. 420, 423 (1975).

4. Nor does the enforcement of the 1985 [Agreements]
and 1987 Stipul ation violate public policy governing the
vol untary conveyanci ng of real property interests. See Oahu
Rai l road and Land Co. v. Arnstrong, 18 Haw. 258, 260-61
(1907) (owner of two or nore appurtenant rights effectively
conveyed only the right which the owner actually used at
time of conveyance under habendum cl ause for appurtenances
“held or enjoyed therewith”); Reppun v. Board of Water
Supply, 65 Haw. 531, 551-52 (1982) (purchaser of kul eana
does not acquire appurtenant rights withheld from conveyance
by owner-seller).

Res judicata, or claimpreclusion, and coll ateral
estoppel, or issue preclusion, are doctrines that limt a
l[itigant to one opportunity to litigate aspects of the case to
prevent inconsistent results and multiplicity of suits and to

pronote finality and judicial econony.'* Dorrance v. Lee, 90

Hawai # 143, 148-49, 976 P.2d 904, 909-10 (1999). daim
precl usion and issue preclusion are, however, separate doctrines
that “involve[ ] distinct questions of law.” [d. at 148, 976
P.2d at 909.

Cl ai m precl usion, which the circuit court relied upon

bel ow, “prohibits a party fromrelitigating a previously

adj udi cated cause of action.” 1d. Mor eover ,

14 In previous decisions, this court has used the termres judicata
to refer to preclusion, in general, and claimpreclusion, specifically. To
avoid confusion resulting fromthe two uses of the termres judicata, this
opinion will hereinafter use the term “claim preclusion” instead of res

judicata and “issue preclusion” instead of collateral estoppel
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[t]he judgnment of a court of competent jurisdiction is a bar
to a new action in any court between the same parties or
their privies concerning the same subject matter, and
precludes the relitigation, not only of the issues which
were actually litigated in the first action, but also of al

grounds of claim and defense which m ght have been properly
litigated in the first action but were not litigated or
deci ded.

Foytik v. Chandler, 88 Hawai# 307, 314, 966 P.2d 619, 626 (1998)

(quoting Morneau v. Stark Enters., Ltd., 56 Haw. 420, 422-23, 539

P.2d 472, 474-75 (1975)) (enphases added). The party asserting
cl ai m preclusion has the burden of establishing that (1) there
was a final judgnent on the nerits, (2) both parties are the sane
or in privity with the parties in the original suit, and (3) the
claimdecided in the original suit is identical with the one
presented in the action in question.

| ssue preclusion “applies to a subsequent suit between
the parties or their privies on a different cause of action and
prevents the parties or their privies fromrelitigating any issue
that was actually litigated and finally decided in the earlier
action.” Dorrance, 90 Hawai# at 148, 976 P.2d at 910 (enphases
inoriginal). The party asserting issue preclusion nust

establi sh that:

(1) the issue decided in the prior adjudication is identica
to the one presented in the action in question; (2) there is
a final judgnment on the merits; (3) the issue decided in the
prior adjudication was essential to the final judgment; and
(4) the party against whom [issue preclusion] is asserted
was a party or in privity with a party to the prior

adj udi cati on.

Id. at 149, 976 P.2d at 911. As to the fourth requirenent, it is

not necessary that the party asserting issue preclusion in the
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second suit was a party in the first suit. Mrneau, 56 Haw. at
425, 539 P.2d at 476.

As reflected inits COs, the circuit court concl uded
that Plaintiff’s predecessors (i.e., Stronberg and the Uddos)
coul d have, but chose not to, adjudicate a claimof a right of
way over the nmakai portion of the subject trail to Mamal ahoa
Hi ghway at the tinme they prosecuted the quiet title action.
Based on principles of claimpreclusion, the circuit court
reasoned that the 1985 Agreenents, the judgnment in the quiet
title action, and the 1987 Stipulation in particular, operated as
a bar to Plaintiff’s claimof a right-of-way over the naka
portion of the subject trail to Mamal ahoa H ghway. Arguing that
cl ai m precl usi on does not apply, Plaintiff states, and am cus

curiae Native Hawaiian Legal Corporation concurs:

In that 1987 case there was no reference to or adjudication
of the title to the access nor of the title to the |and
underneath the access. There was no adjudication of
anything other than the title to the kuleana, TMK (3) 7-8-
06: 15, in that 1987 case. The access way at issue in this
case at bar is land different and separate fromthe kul eana
whi ch was involved in the 1987 case.

We agree with Plaintiff and am cus curiae. W first
poi nt out that we do not have a full evidentiary record fromthe
quiet title action. As previously indicated, the only docunents
fromthe quiet title action that are included in the record on
appeal are the 1987 Stipulation, the circuit court’s August 13,
1993 order granting an ex parte notion to substitute the Uddos as
plaintiffs in the quiet title action, and the 1993 sunmary

judgnment order in the quiet title action. Therefore, based on
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the record before us and the facts of the instant case, we hold
that the right of access over the nakai portion of the subject
trail to the kuleana is not a claimwhich mght have been
properly litigated in the quiet title action.

In Stickle v. Link, 511 S . W2d 848 (M. 1974), the

plaintiff/servient estate owner sued the defendant/dom nant
estate owner to restrict the defendant’s use of the road for
residential and agricultural purposes. The defendant asserted
that a prior judgnent dism ssing a suit against her predecessor
ininterest to enjoin use of the roadway for residential and
agricultural purposes gave her, based on principles of claim
preclusion, an unrestricted right to use the roadway for
commerci al and business as well as residential and agricultural
purposes. |d. at 852-53.

The M ssouri Suprene Court disagreed with the
def endant, pointing out that, whereas the issue before the trial
court in the prior action was use of the roadway by the defendant
therein for residential and agricultural purposes, the issue in
Stickle “relates to an expansion of such right.” 511 S.W2d at
855. The Stickle court held that, inasnuch as the case before
theminvolved different facts fromthe prior case, “[t]here is
no reason to bar this action on the grounds that [the plaintiff
therein] should have foreseen a possible use such as [the
def endant] now proposes to nmake of the road and that [the

plaintiff therein] should have presented such issue in the
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earlier case.” |1d. at 855-56. In other words, claimpreclusion
does not apply because the causes of action are not the sane.
See id.

As in Stickle, the case before us involves different
facts fromthe prior case. It is apparent fromthe docunents
before us fromthe quiet title action that the fundanental issue
involved in that case was the title, interest, and estate of
what ever nature of the parties in and to the kuleana. Wth
respect to the 1987 Stipulation, its sole purpose, as stated in
the introductory paragraph thereof, “is to acknow edge the

exi sting boundary lines between the parcels of |and owned by

Stronberg, John and Hel en Weks, Robert Hi ckcox, and Thomas

H ckcox.” (Enphasis added.) As between Stronmberg and the
Weekses, those parties nmerely confirmed in the 1987 Stipul ation
that the July 31, 1985 letter agreenent “continues to exi st
according to its terms, particularly that portion which
establ i shes access to [the kuleana] from[the Od Poi Factory
Road] over a portion of the [subject] trail.” |ndeed, as
previously noted, the 1987 Stipulation is titled “Stipulation

Establ i shi ng Boundary Lines and Confirm ng Access.” (Enphasis

added.)

The record before us reflects that, other than the
sentence in the 1987 Stipulation confirmng access to the kul eana
fromthe AOd Poi Factory Road over a portion of the subject

trail, there was no ot her evidence before the circuit court in
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the prior case regarding access rights to the kul eana. Moreover,
i nasmuch as Plaintiff’s right of access to the kul eana over the
mauka portion of the subject trail is dependant upon use of the
A d Poi Factory Road, it is significant to note that Defendant
Bi shop Estate, the owner of the AOd Poi Factory Road, was not a
party to the 1987 Stipulation. Further, as previously indicated,
the 1993 summary judgnent order in the quiet title action nmakes
only a single reference to the 1987 Stipul ation, stating sinply
that, pursuant to the stipulation, the Wekses, Robert Hi ckcox,
and Thomas Hi ckcox disclaimany interest in the kul eana as the
kul eana is described in the stipulation.

In light of the fact that, at the time of the quiet
title action, there was no di spute regardi ng access to the
kul eana, we, like the court in Stickle, see no reason that
Plaintiff’s predecessors should have foreseen the need to claima
right of access over the nakai portion of the subject trail or
any ot her possible rights of access to the kul eana and shoul d
have presented such clains in the quiet title action. Under
these facts and circunstances, a claimof a right of access over
the makai portion of the subject trail or any other rights of
access were not clains that m ght have been properly litigated in
the quiet title action. Those clainms clearly would not have
supported the claimof title to the kuleana itself which was the

subject of the quiet title action.
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Thus, the 1993 sunmary judgnent order in the quiet
title action and, in particular, the 1987 Stipulation, did not
adj udi cate, either expressly or inpliedly, the rights of access
of Plaintiff’s predecessors in interest to the kul eana.
Accordingly, we hold that the 1993 sumary judgnent order in the
quiet title action and, in particular, the 1987 Stipulation, do
not preclude the instant suit. As for the preclusive effect of
the 1985 Agreenents, those agreenents are not a “previously

adj udi cated cause of action,” Dorrance, 90 Hawai# at 148, 976
P.2d at 910, nor were they entered into in connection with any
“previously adjudi cated cause of action.” Principles of claim
preclusion are, therefore, inapplicable.?

C. R ght of Way under HRS 8 7-1

Notwi t hstanding its conclusion in COL 1 of the Cctober
18, 1999 counterclai morder that the 1985 Agreenents, the 1993
summary judgnent order in the quiet title action, and the 1987
Stipulation “precluded [Plaintiff] fromlitigating a claimto
establish a right-of-way over the trail parcel directly makai to
Mamal ahoa H ghway,” the circuit court nonethel ess addressed the
nerits of Plaintiff’s suit. Utimately, the circuit court
concluded that Plaintiff had essentially failed to prove she was
entitled to a right of way over the nakai portion of the subject

trail based upon ancient or historical use under HRS § 7-1. The

15 However, we discuss, infra, Section IlIl.C.4.b, the effect of the

1985 Agreenents vis-a-vis Plaintiff’s claimof right of way under HRS § 7-1
based on necessity.
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circuit court also determned that it would not address
Plaintiff’s claimof right of way under HRS § 7-1 based upon
necessity, inasmuch as it was not yet “ripe” for consideration.
We disagree with the circuit court on both points.
1. Defendant’s ownership of the subject trall

As an initial matter, however, we address Plaintiff’s
contention that the circuit court “erred because it could not
summarily adjudge the ownership of the title to that |and where

t he kul eana’s access was located.” Plaintiff states that

[i]t is represented in the Conplaint Order, but without
support in the record, that [Defendant Weeks] proved a claim
of title to the trail parcel, TMK (3)7-8-6:63, in the Court
bel ow and/or that the prior quiet title case, Civil No. 87-
486K, had adjudicated title to the trail parcel in

[ Def endant Weeks]’'s predecessors such that res judicata
appl i ed.

Plaintiff conti nues,

the record does not support that unplead [sic] claim nor
that [Plaintiff] had any notice of or opportunity to respond
to such claim Thus the Conplaint Order and Counterclaim
Order must be reversed. . . . The claim by [Defendant Weeks]
to ownership of the access was not pled nor was [Plaintiff]
provided with an opportunity to contest such a claimnor to
plead in response that the ownership of the trail was

subj ect to kuleana access rights. Thus, as a matter of |aw,
the Court below could not find, conclude and adjudicate that
[ Def endant Weeks] was the exclusive owner of the trai
parcel, TMK (3) 7-8-6:63, exclusive of kuleana access
rights.

Plaintiff’s argunment is flawed. First, Plaintiff’s
assertion that he essentially had no notice of Defendant Weks’s
cl ai m of ownership of the subject trail patently |acks merit.
Plaintiff alleged in the conplaint that Defendant Weks cl ai ned
to own an interest in the subject trail. |In his answer and
counterclaim Defendant Weks specifically alleged that he owned

the subject trail. |In fact, Defendant Weks' s claimof ownership
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of the subject trail serves as the basis of his trespass claimin
Count 111 of the counterclaim

Second, Plaintiff erroneously states that the circuit
court “determne[d] and quiet[ed] title to the trail parcel in
[ Def endant Weeks’s] nane[.]” The circuit court concluded in COL

2 of the October 18, 1999 conplaint order that, “[a]s between

Plaintiff and Defendant Weks, Defendant Weks owns the |egal

title to the trail parcel.” (Enphasis added.) This conclusion
does not have the effect of quieting title to the subject trai

i n Def endant Weeks, but is clearly limted to the issue of
ownership of the subject parcel only “[a]s between Plaintiff and
Def endant Weeks.” |In other words, with the exception of
Plaintiff, the circuit court does not adjudicate title to the
subject trail as to any other person who clains or nmay claim
adversely to Defendant Weks as if Defendant Weks had brought a

quiet title action under HRS § 669-1 (1993).1

16 HRS § 669-1 provides in pertinent part that:

(a) Action may be brought by any person agai nst
anot her person who clainms, or who may claim adversely to the
plaintiff, an estate or interest in real property, for the
purpose of determ ning the adverse claim

(b) Action for the purpose of establishing title to a
parcel of real property of five acres or |less may be brought
by any person who has been in adverse possession of the rea
property for not less than twenty years. Action for the
purpose of establishing title to a parcel of real property
of greater than five acres may be brought by any person who
had been in adverse possession of the real property for not
Il ess than twenty years prior to November 7, 1978, or for not
|l ess than earlier applicable time periods of adverse
possessi on. .

(c) Action brought to claimproperty of five acres or
Il ess on the basis of adverse possession may be asserted in
good faith by any person not more than once in twenty years,
after November 7, 1978.
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Third, we hold that, as construed above, COL 2 of the
Cct ober 18, 1999 conplaint order is correct. As the circuit
court determned in FOF 15 of the Cctober 18, 1999 conpl ai nt

or der:

15. During the prelimnary injunction hearing, the
parties stipulated to the adm ssion of various exhibits,
including (a) Plaintiff's deed which |located her kul eana on
the “southerly side of the trail (Private Ownership) and
along . . . Land Conm ssion Award 7713, Apana 7 to V.
Kamamal u” (Course No. 2, Deed dated July 17, 1997 from Uddo
to Plaintiff [Pl. Ex. A] (enphasis added); see also Course
No. 19, Deed dated Decenber 8, 1984 from Trustees to John
and Hel en Weeks, Ex. D-11; 1961 survey map attached to the
1987 Stipulation [Ex. D-3] and Court order in [the quiet
title action] [Ex. D-6, last page]) and (b) the 1987
Stipulation which affirmed that the trail parcel is part of
L.C. Aw. 7713 to Victoria Kamamal u, by 1985 known as “John
D. Weeks Trail.” (Ex. D-3, Page 2 and 1985 survey attached
as |l ast page of Ex. D-3)

(Enphases and sone brackets in original.)?

Plaintiff’s Exhibit A supports that the subject trai
is privately owned. Defendant Weks’ s ownership of the subject
trail is evidenced by Defendant’s Exhibit D11, a certified copy
of the Novenber 8, 1984 quitclaimdeed fromthe Trustees to
Def endant Weeks’ s parents whereby the Trustees conveyed “all of
their right, title and interest in and to” the subject trail,
descri bed therein by netes and bounds, to Defendant Weks's
parents. As part of his notion for summary judgnment on the
conpl ai nt, Defendant Weks submtted Exhibit D26, a certified

copy of an Cctober 15, 1979 warranty deed whereby Defendant

17

Plaintiff contends that this FOF is clearly erroneous. However,
Plaintiff herself offered Plaintiff’'s Exhibit A which was received into
evidence by stipulation at the hearing on Plaintiff’s TRO Moti on. I'n
addi ti on, Defendant Weeks’'s Exhibits D-3, D-11, and D-6 were received into
evidence by stipulation at the hearing on Plaintiff’s TRO Moti on. I nasmuch as

the record supports FOF 15 of the October 18, 1999 conpl aint order, we hold
that it is not clearly erroneous.
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Weeks’ s parents conveyed the subject trail to him Based on this
evi dence and inasnuch as Plaintiff did not introduce any evidence
what soever to controvert Defendant Weks' s claimof ownership of
the subject trail, we agree with the circuit court that, “[a]s
between Pl aintiff and Defendant Weks, Defendant Weks owns the
legal title to the trail parcel.”
2. Principles governing rights of way under HRS § 7-1
It is well established that HRS § 7-1 confers a right

of way to tenants’ allodial |ands. Rogers v. Pedro, 3 Haw. App

136, 139, 642 P.2d 549, 552 (1982) (citing Palama v. Sheehan, 50

Haw. 298, 440 P.2d 95 (1968); see Santos v. Perreira, 2 Haw. App

387, 390, 633 P.2d 1118, 1122 (1981)).® However, “[f]ew Hawaii

cases have interpreted the right-of-way provision under HRS

§ 7-1[.]" Haiku Plantations Ass’'n v. Lono, 1 Haw. App. 263, 266
618 P.2d 312, 314 (1980). Before discussing the nerits of
Plaintiff’s contention, we provide an overvi ew of the sem nal
cases addressing a kul eana owner’s right to a right of way:

Henry v. Ahlo, 9 Haw. 490 (1894); Palama; and Rogers.

Henry is the earliest case to consider a kul eana

owner’s right to a right of way based upon necessity.® In

18 In order for the owner of a |andlocked parcel to establish

entitlement to a right of way under HRS & 7-1, it must be shown that the

| andl ocked parcel is an ancient tenancy or kul eana whose origin is traceable
to the Great Mahele. See Rogers, 3 Haw. App. at 139, 642 P.2d at 551-52. I'n
this case, it is undisputed that Plaintiff’'s parcel is a kuleana whose origin
is traceable to the Great Mahel e.

19 We note that Henry does not specify whether the kul eana owner
asserted this right based on The Civil Code of the Hawaiian Islands, also
known as the Hawai# Civil Code [hereinafter, the HCC] & 1477 (1859) -- the

(continued. ..)

-31-



* %% FOR PUBLICATION * * *

Henry, the plaintiff owned a kul eana | ocated a short distance
froma government road. 1In order to reach the governnent road,

the plaintiff had to cross over |and being | eased by the
def endant who had bl ocked access to the governnment road by
pl acing a fence on his property. 1d. at 490. The Conm ssioner
of Private Ways ruled that the plaintiff was entitled to have a
road ten feet wide running fromthe governnent road over the
defendant’s |l and and continuing on to the plaintiff’s |and.

The Suprene Court of the Republic of Hawai# affirned,

hol ding in pertinent part in Henry that:

[The plaintiff] must have a way to and from his | and. It is
a right which he acquired with the land. There may not have
been a road of a certain wi dth, and perhaps not always in
exactly the same location; it may have only been a trail to
the plaintiff's |land across the crown |land. The location is
created by use; the plaintiff could not have a nunber of
roads; he is only entitled to one, and the one he had been
using was closed up by defendant, and when the matter cane
before the comm ssioner it devolved on himto direct where
the |l ocation of the road should be, also how wide it should
be, at the same time taking into consideration the necessity
for the road and the best location to place it, so as not to
interfere, nore than was necessary, with the occupation of

| and over which the road passed

Id. at 491 (enphases added).

The Henry court went on to rely upon Kal aukoa v. Keawe,

9 Haw. 191 (1893), a case which does not involve kul eana | and but

addressed the | aw of easenents of necessity, stating:

We do not regard it necessary to consider the question of
prescriptive right, as this is a case of a way of necessity.
This question of right of way is fully discussed in the case

of [Kalaukoa]. . . . The court there holds, in speaking of
where the existence of a right of way is only provided for,
that the location, width & Juses], “nust be ascertained by

[other] evidence, such as the condition, or character of the

9. .. continued)
predecessor statute to HRS § 7-1 -- or any other statutory right. However, it
is clear that the parcel at issue therein was a kul eana
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| ands, and the uses made of them or the acts or
acqui escence of the parties.”

9 Haw. at 491 (quoting Kal aukoa, 9 Haw. at 193) (enphasis added).
The Henry court concluded that “the decision of the conm ssioner
was right in ordering a road opened where he did. It is not in
any way unreasonable and confornms to the necessities of the
case.” Henry, 9 Haw. at 492.

In Palama, the plaintiffs instituted an action to quiet
title to a tract of land situated in the ahupuama?® of Kal ~heo on
the island of Kaua#. 50 Haw. at 298, 440 P.2d at 96. The
def endants owned four separate kul eanas, three of which were
| ocated directly makai of the plaintiffs’ |and, and the remaining
parcel |ocated within the boundaries of the plaintiffs’ |and,
near its makai boundary. 1d. at 298-99, 440 P.2d at 96. The
defendants clained, inter alia, a right of way through the
plaintiffs’ land for ingress and egress based on "ancient
Hawai i an rights or by necessity,” id. at 298, 440 P.2d at 96, as

provided in HCC § 1477. 2

20 “I'l']n ancient Hawaii, the division of |and known as an ahupuaa

generally ran fromthe sea to the mountains. Such division enabled a chief
and his people to obtain fish and seaweed fromthe ocean, and fuel, canoe
timber and mountain birds, and the right of way to obtain these things.”

Pal ama, 50 Haw. at 300, 440 P.2d at 97 (citing I n Re Boundaries of Pul ehunui
4 Haw. 239 (1879)).

21 HCC § 1477 provides:

Where the | andl ords have obtained, or may hereafter
obtain, allodial titles to their |lands, the people on each
of their lands shall not be deprived of the right to take
firewood, house-timber, aho cord, thatch, or ki leaf, from
the | and on which they live, for their own private use, but
they shall not have a right to take such articles to sel
for profit. The people shall also have a right to drinking
wat er, and running water, and the right of way. The springs

(continued. ..)
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Followng a non-jury trial, the circuit court ruled
t hat defendants were “‘entitled to a reasonable use of the now
exi sting right of way through plaintiffs’ land to gain ingress
and egress fromtheir respective parcels of land, and that ‘this
will no way entail any additional burden on plaintiffs for the
right of way is nowthere and in existence . . . .’”7 1d. at 299,
440 P.2d at 96-97. On appeal, the plaintiffs argued that there
was no evi dence adduced at trial to show that a right of way
exi sted, based on anci ent Hawaiian use or necessity.

Exam ni ng anci ent Hawaiian tradition, custom and use,
the Pal ama court observed that, although the G eat Mhel e awar ded
whol e ahupuasmas, the rights of native tenants who hel d kul eana
| ands within the ahupuamas were expressly reserved, “Koe no
Kul eana o Kanaka,” i1d. at 300, 440 P.2d at 97, and set forth in
pertinent part in HCC § 1477. The evidence at trial showed that
there were two possible routes to the defendants’ land. 1d. at
299, 440 P.2d at 97. A mauka route, running directly through the
plaintiff’s land to the defendants’ property [hereinafter, the
mauka trail], and an easterly route, running “circuitously al ong
a governnent road to a private plantation road which paralleled

t he ocean, then turned down the bottom of a ravine and al ong the

24(...continued)
of water, running water, and roads, shall be free to all, on
all lands granted in fee simple: provided, that this shall
not be applicable to wells and water-courses, which
i ndi vidual s have made for their own use

We note that HCC 8 1477 has not been anmended since its enactment in 1859 and
reads precisely the same as HRS § 7-1 (1993). See HRS § 7-1, supra note 2.
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beach to defendants’ parcels.” 1d. at 299-300, 440 P.2d at 97.
At trial, Elizabeth K Mederios? and others testified that her
(Mederios’) parents, grandparents and great-grandparents used the
mauka trail to go to and fromtheir kuleana. 1d. at 301, 440
P.2d at 97-98. The Palana court held that “[s]uch testinony was
sufficient evidence on which the trial court could find that an
anci ent Hawaiian right of way through plaintiffs’ |and existed
and was used as such by defendants’ predecessors in title.” Id.
at 301, 440 P.2d at 98.

On the issue of right of way based upon necessity, the
Pal ama court pointed out that the evidence at trial showed that
the ravine on the easterly route was fl ooded with water whenever
it rained, preventing use of that route as a right of way for
I ngress and egress to the defendants’ parcels at such tinmes. [d.
at 301, 440 P.2d at 98. (Quoting Kal aukoa, the Palama court

st at ed:

A way of necessity is merely a way created by an
implied grant or reservation, the necessity being only
evidence of the intention of the parties to make the
grant or reservation . . . . And even where there is
not a strict, but only a reasonable necessity, as
where some other way is possible though very difficult
or _expensive, this, if coupled with additiona
evidence of a way actually used and which is apparent
and of a continuous nature, has been held to be
sufficient evidence of an intention to grant or
reserve a way.

Id. (internal quotation marks omtted). Based upon the evidence,
the Palama court held that the defendants were also entitled to a

right of way through the plaintiffs’ |land as a nmeans of ingress

22
testified.

Pal ama does not specify who Mederios is or in what capacity she
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and egress by reason of necessity. [1d. (citing Henry, 9 Haw.
490) .

In Rogers, the Internediate Court of Appeals (ICA
addressed a kul eana owner’s right to an easenment under HRS § 7-1
based upon necessity. 3 Haw. App. at 136, 642 P.2d at 549. 1In
that case, the trial court determ ned that the plaintiff/kul eana
owner was entitled to an easenent by necessity under HRS § 7-1
through a portion of the defendant’s property. 1d. at 138, 642
P.2d at 551. The ICA affirnmed, holding that the evidence clearly
established that the plaintiff was entitled to the right of way
based not only on an express reservation contained in the
applicable Iand grant, but also on HRS § 7-1, by reason of
necessity, inasmuch as the kul eana was | andl ocked. 1d. at 139-
40, 642 P.2d at 552. Wth respect to the |ocation of the
easenent drawn by the trial court, the ICA held “that the
| ocation of the easenent by the trial court is not in any way
unreasonabl e and that it conforns to the necessities of the
case.” 1d. (citations omtted).

3. Right of way under HRS § 7-1 based on ancient or
historical use

As previously stated, the circuit court in the instant
case determned that Plaintiff had essentially failed to prove
she was entitled to a right of way over the makai portion of the
subj ect trail based upon ancient or historical use under HRS
§ 7-1. W disagree and hold that, viewng the materials in the

record in the light nost favorable to Plaintiff, as we are
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required to do on sunmary judgnent, Keka, 94 Hawai# at 221, 11
P.3d at 9, there exists a genuine issue of material fact as to
ancient or historical use of the subject trail.

The Cctober 18, 1999 conplaint order sets forth the

foll owi ng rel evant FOFs and CCLs:

[ FOFs]

“Ancient” or “Historical” Use of Trail Parcel

39. The certified copies of Land Comm ssion Award
7361, Apana 3 to Kapuipui, Plaintiff’s kuleana (Ex. D-17a),
and Royal Patent 6367 thereon (Ex. D-17c), show that in 1854
the land lying to the north of Plaintiff’s kul eana was
anot her kuleana, L.C. Aw. 11047, Apana 1 (as indicated by
the 1854 survey map for L.C. Aw. 7361, Apana 3).

40. The call “ma aina Poopuu” for the north boundary
of Plaintiff’s kuleana in the Land Comm ssion Award is in
the Hawaiian | anguage and is subject to judicial notice
Hapai v. Brown, 21 Haw. 499, 503 (1913); Estate of Ii v.
Judd, 13 Haw. 319, 325 (1901); McCandless v. Waiahole Water
Co., 35 Haw. 314, 322 (1940); Section 1-13 HRS (“English and
Hawai i an are official |anguages of Hawaii”).

41. The phrase “ma ai na Poopuu” means “al ong the |and
of Poopuu”; in other words, in 1854 the north boundary of
L.C. Aw. 7361, Apana 3, Plaintiff’'s kuleana, ran al ong and
was bounded by L.C. Aw. 11047, Apana 1, not a trail. In Re
Application of Territory to Register and Confirm Title at
Kakaako, [30 Haw. 666], . . . 669 [(1928)] (“m ka aina o
Aupni” means along the | and of the governnent).

42. Accordi ng to Defendant Weeks, who worked as an
empl oyee of his father, a licensed surveyor, and who is
famliar with the |lands in question, his father prepared a
modern survey in 1961 which shows that the two kul eana, L.C.
Aw. 7361, Apana 3 to Kapuipui, Plaintiff’s kuleana, and L.C
Aw. 11047, Apana 1 to Poopuu were then |ocated some distance
apart and were not then adjoining in 1961. (Exs. D-3, D-9)

43. Plaintiff offered no evidence to explain why, if
the trail parcel was allegedly “ancient” origin, the Land
Commission award surveyor did not describe the presence of
such an “ancient” trail in 1854 along the north side of
Plaintiff’'s kuleana, L.C. Aw. 7361, Apana 3, or why the
kuleana and trail parcel were subsequently located as they

were in Weeks’ 1961 survey.
44, Plaintiff’'s expert, Don Ml ntosh, a |licensed
surveyor, initially declared that a trail or passage way

physically exists on the ground (Affidavit filed Novenber

10, 1998, Page 2, T 3.B) within the bounds of severa
recorded conveyances and, further, that “this trail is

hi storical” and “has existed as far back as there are survey
records for this area.”

45, However, eight days later, Don Ml ntosh stated
that he did not conduct an investigation of records prior to
1908 (Mcl ntosh Deposition, Page 35, lines 18-21), even
t hough Land Comm ssion surveys existed for the area since at
| east 1851. (Exs. D-17a, et seq.)
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46. Nor did he seek information from kamaai na or

Keauhou property owners regarding the trail. (MIlntosh
Deposition, Page 38, line 2-9; Page 39, lines 15-25; Page
40, line 1)

47. Although he acknowl edged that “usage” of the
trail was important, Don Ml ntosh declined to say the trail
was “historical” (ld., Page 24, lines 9-11) and offered no
informati on on who actually used the trail or when

48. He did not know anything of a Keauhou “trail

system” (1d., Page 20, lines 1-12; Page 39, lines 17-25
Page 40, lines 1-5)

49, In essence, Don Mclntosh merely confirmed that a
trail physically exists ([MIlntosh Deposition], Page 13,
lines 19-22; Page 27, lines 2-19) but did not go beyond this
fact in his study (ld., Page 34, lines 6-14) to determ ne
who may have used the trail in the past (1d., Page 21, lines
19-25; Page 27, lines 2-15).

50. At the preliminary injunction hearing, Plaintiff
offered the 1908 map prepared by Baldwin (Pl. Ex. E) that
shows a “horse trail” “15 ft. wide” running on the north
side of her kuleana. . . .

51. However, in her July 1999 admission answers
Plaintiff later stated she could no longer validate such
facts to be true. (Answers to Request for Admissions Nos.

20, 21) (See Finding No. 26, supra )[ %]

FI NDI NGS OF FACT ON THE MERITS
74. There are three (3) possible theories which
support Plaintiff’s demands if she were allowed to litigate
what her predecessors should have litigated in [the quiet
title action]:
a. A grant or reservation, Section 7-1, HRS
b. A necessity by inplied grant;[ ]
c. The trail area is a public road
*Under the Hi ghway Act of 1892, the
| awful owner of the trail parcel having
failed to exercise ownership prior to
1892; or
*Because the trail parcel
bei ng unawarded | and, remains in the
public domain.
75. However, Plaintiff does not present her facts and
|l egal theories with much precision, accuracy or consistency

76. Evi dence relating to the actual use of the trail
parcel and the actions of affected persons and | andowners
since 1854 would be probative of one or more of Plaintiff's
theories but Plaintiff offers little evidence on the point.

80. The only evidence concerning the actual use of
the trail parcel directly to Mamal ahoa Hi ghway appears in
Def endant Weeks’ declaration dated July 1, 1999 filed July

23 FOF 26 of the October 18, 1999 conpl aint order states: “On August
30, 1999, Defendant Weeks filed Plaintiff’'s answers to requests for adm ssions
dated July 22, 1999, which answers contain statements that conflict with
Plaintiff's representations made at the prelimnary injunction hearing. .o
(See Exs. D-30, D-31, Answers to Request Nos. 11, 15, 16, 17, 18, 19, 20, 21
23, 25, 26, 44[.1)"
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8, 1999 (Declaration, Y 16, 17, 18, 25, 26) and prelimnary
injunction hearing testinmony, which Plaintiff did not refute
with counter-affidavits or other evidence

81. AlIl other evidence on actual use is that
Plaintiff and her most immedi ate predecessors Squire,
Stromberg and Uddo, used only the mauka portion of the trai
parcel to gain access to the Trustees’ road reserve and with
Def endant Weeks’ parents and his perm ssion.

82. As to Don Mclntosh's statement that Plaintiff is
“entitled” to use the trail to go directly to Mamal ahoa
Hi ghway, such testimony is not adm ssible. Santos v.
Perreria, [2 Haw. App. 387, 633 P.2d 1118 (1981)].

83. Finally, several maps were offered for various
purposes during the prelim nary injunction hearing (Pl. Exs.
B, D, E, F; Def. Exs. D-3, D-6, D-8, D-9, D-13, D-14, D-16
D-17) and in support of Defendant Weeks’ nmotion for summary
Judgment (Exs. D-17a, et seq., D-27).

84. The tax maps (PI. Ex. B, F), 1908 Bal dwin Map
(PI. Ex. E), as well as Defendant Weeks’ Exhibits D-8 and D-
27, were offered for limted purposes to show the
properties’ relationship one to the other and their |ocation
on the ground.

85. The other maps and surveys, such as the 1987
Stipulation in [the quiet title action] (John D. Weeks’' 1961
survey map, Ex. D-3), the Order in [the quiet title action]
(same 1961 survey map, Ex. D-6, D-9) and the 1985
[ Agreenents] (John D. Weeks' 1985 survey map, Exs. D-13, D-
14, D-16), contain statements which were adopted by the

parties and their respective predecessors. Rul es 803(a) and
803(b) (15), HRE.
86. The docunents called the 1985 “Road Easenment,” or

1985 [ Agreenments], 1985 Squire deed and 1987 Stipulation in
[the quiet title action] are not ambi guous and do not
indicate, as Plaintiff asserts, that the contracting parties
acted m stakenly, out of ignorance or with the Iimted
intent only to establish a “secondary” way for the kul eana
reserving to the kul eana owner the use of the trail parce

as the “main” trail for direct access makai to Mamal ahoa

Hi ghway (assum ng the trail parcel was or is the “min”
trail).

87. There is nothing in the 1985 [Agreenments] or 1987
Stipul ation which indicates that Defendant Weeks’
predecessors, by adm ssion or adoption of statements or
otherwi se, admitted that the trail parcel was the “min”
trail or “traditional, ancient or historical kul eana
access.”

[ COLS]
1. Plaintiff claims the beneficial use of a “right-
of -way” or “easenment” . . . over portions of L.C. Aw. 7713
Victoria Kamamal u’s award, under Section 7-1, HRS.
2. As between Plaintiff and Defendant Weeks,
Def endant Weeks owns the legal title to the trail parcel
Burden of Proof
3. It is presumed that Defendant Weeks, as the owner
of the legal title to the trail parcel, is also the owner of
the full beneficial title to the trail parcel. This
presumption may be rebutted only by clear and convincing
evidence. Rule 304(c)(1), HRE.
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4. Plaintiff must rebut the presumption that
Defendant Weeks owns the full beneficial title to his land
by clear and convincing proof. Rule 304(c)(1), HRE.
5. Clear and convincing proof means that degree of
proof which will produce in the mind of the trier of fact a
firm belief or conviction as to the truth of the allegations
sought to be established and requires the existence that a
fact be highly probable. lddings v. Mee-Lee , 82 Haw. 1, 13
(1996).

6. In order to prove that she may use Defendant’s
land for a right-of-way, Plaintiff must prove that she is
entitled to such a right-of-way in accordance with
requirements of state law.

7. The mere fact that a trail may exist on Defendant
Weeks' land or that the use of that trail may be convenient
for Plaintiff does not give Plaintiff the right to use the
same.

8. Plaintiff has the burden of proving that she has a
right to use Defendant Weeks’ land for a right-of-way.

Harrison v. Davis , 22 Haw. 465, 466 (1915); State v.
Zimring , [58 Haw. 106, 110-11 (1977)] ; Maui Land and
Pineapple Co. v. Infiesto , 76 Haw. 402, 407-08 (1994).

9. Plaintiff never offered L.C. Award 7713, Apana 7
into evidence and the Court cannot determne if the
reservations therein (if any) secured to Plaintiff any
rights.

(Under scored enphases and sone brackets in original.) (Bold
enphases added.) Plaintiff takes issue with all of the foregoing
FOFs and COLs, other than FOFs 39 to 42, 46 to 48 and 51.

The circuit court’s Cctober 18, 1999 countercl ai m order

sets forth the follow ng rel evant FOFs:

[ FOFs]

11. Plaintiff claimed that she had the right to use
the trail parcel to go directly makai to Mamal ahoa Hi ghway
since that was allegedly the historical and customary usage
made of the trail parcel for the kuleana's benefit and
recent usage made by Plaintiff and her inmmediate
predecessors.

12. However, there is no evidence that Plaintiff,
herself, used the trail parcel to go directly makai to
Mamal ahoa Hi ghway or that her immedi ate predecessors
(Squire, Stronmberg or Uddo) or other past owners of the
kul eana used or were reputed to use the trail parcel to go
directly makai to Mamal ahoa Hi ghway.

13. Plaintiff made no effort to investigate the usage
of the trail by others or its history except to retain Don
Mcl ntosh to conduct a cursory study (which was limted to
the determ nation of the physical description and |ocation
of a passage way on the ground).

14. Based on the record, including Plaintiff’'s
pretrial and settlenment conference statements, it does not
appear that Plaintiff conducted a conplete investigation
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wi th public agencies, such as the Bureau of Conveyances,
Archives, Department of Land and Natural Resources, or
private sources, such as the Trustees or the Bishop Museunis
l'ibraries, or conducted interviews with kamaai na who own or
owned or occupy or occupied properties in Keauhou 1st or who
woul d have some know edge of the kuleana, the trail parce
and past uses made of the trail parcel

15. Plaintiff’s own prelimnary exhibits or Defendant
Weeks’ exhibits to which she consented contain statements in
maps or surveys that Plaintiff’'s predecessor or Plaintiff,
hersel f, adopted to the effect that (a) the trail parcel in
1961 was owned by the “B.P. Bishop Estate” (Exs. D-3, D-6),
(b) the trail parcel in 1985 was called the “John D. Weks
Trail” (Ex. D-3, last page; Ex. D-14, |ast page) and (c) the
trail parcel in 1997 was in “private ownership” (Pl. Ex. A,
Course Nos. 1 & 2).

16. Plaintiff nevertheless alleged in her Conpl aint
and motion for prelimnary injunction (a) that she and her
predecessors actually used the trail parcel, (b) that the
trail parcel was the historical, customary or ancient way
whi ch afforded passage from the kuleana directly to
Mamal ahoa Hi ghway or (c) that the trail parcel was a public
road.

17. Plaintiff finally asserted that public policy
requires the Court to conpel Defendant Weeks to allow her to
use the trail parcel directly to Mamal ahoa Hi ghway (a)
because the 1985 [ Agreements] set forth in the 1987
Stipul ation were intended to be only a “temporary”
arrangement that reserved to Stromberg and Uddo (and their
assigns such as Plaintiff) the right to continue to use the
“mai n” access and (b) because Plaintiff can establish that
the “main” access was or should be the trail parcel and (c)
because res judicata must yield to this greater policy.

18. Plaintiff contends that she would be “landl ocked”
ot herwi se.

(Enmphases in original.) O the foregoing FOFs, Plaintiff
chal | enges FOFs 15, 17, and 18.

This court has held that “[f]indings of fact . . . that
are not chall enged on appeal are binding on the appellate court.”

Ckada Trucking Co., Ltd. v. Bd. of Water Supply, 97 Hawai# 450,

458, 40 P.3d 73, 81, reconsideration denied, 101 Hawai# 233, 65

P.3d 180 (2002) (citing Taylor-Rice v. State, 91 Hawai# 60, 65,

979 P.2d 1086, 1091 (1991)). W are, therefore, bound by FOFs 39

to 42, 46 to 48, and 51 of the Cctober 18, 1999 conpl ai nt order,
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as well as FOFs 11 to 14, and 16 of the Cctober 18, 1999
count ercl ai m or der

FOFs 39 to 41 of the October 18, 1999 conpl ai nt order
establish that, at the tinme of the Land Conmm ssion Award
respecting the kul eana, the land running along the northern
boundary of the kul eana in 1854 was anot her kul eana and not the
subject trail. Plaintiff, however, introduced into evidence a
phot ocopy of a 1908 nap depicting the presence of a “horse trail”
runni ng al ong the northern boundary of the kul eana to Mamal ahoa
H ghway. The 1908 map was originally received into evidence by
stipulation as Plaintiff’s Exhibit E during the hearing on
Plaintiff’s TRO Motion.?* In his July 8, 1999 nmenorandumin
support of his notion for summary judgnent on the conplaint,
Def endant Weeks called the circuit court’s attention to the 1908
map whi ch he attached as Exhibit D18 to his nenorandum for the
pur pose of showing that it was “Plaintiff’s only evidence that
the trail was the ‘historical’ access for the kuleana[.]”?®
| nasnmuch as the evidence showed that, at the tinme of the original
| and conmi ssion award in 1854, the | and running al ong the
nort hern boundary of the kul eana was anot her kul eana and not the

subject trail, Defendant Weks argued that the subject trail was

24 In stipulating to the adm ssion of Plaintiff’'s Exhibit E into

evidence, Defendant Weeks stated sinmply, “*E is a portion of a map. Uh,
again, this came from Bi shop Estate. W have no objection.” The circuit
court responded, “‘E is received.”

25 Plaintiff also relied upon the 1908 map in her August 23, 1999

menor andum i n opposition to Defendant Weeks's notions for summary judgment to
argue that a genuine issue of material fact existed as to the ancient or
hi storic use of the subject trail.
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“actually of nodern origin, not of ‘historical’ or ‘ancient’
origin as Plaintiff alleges.”

In his deposition, Plaintiff’s expert, Don MI ntosh,
testified that, based on the 1908 nmap, he would agree that “the
[ subject] trail exists on paper historically,” but l|ater
clarified that he woul d characterize the access as an “ol d”
rather than “historical” access. FOFs 46 to 48 of the Cctober
18, 1999 conpl aint order establish that MIntosh did not
i ntervi ew kama#i na or Keauhou property owners regarding the
subject trail, nor did he offer any information on who actually
used the subject trail or when. FOF 13 of the Cctober 18, 1999
counterclaimorder further establishes that Plaintiff did not
i nvestigate the usage or history of the subject trail other than
by retaining Mclntosh to determ ne the physical description and
| ocation of the subject trail. |In view of the foregoing, the
circuit court concluded that Plaintiff had failed altogether to
prove that she had a right to use the subject trail based on
hi storical or ancient use under HRS § 7-1.

We first point out that, to the extent COLs 3 to 8 of
the Cctober 18, 1999 conplaint order reflect that the circuit
court assessed the evidence brought by Plaintiff under a clear
and convincing standard, we hold the circuit court applied the
incorrect standard. In determ ning whether summary judgnment was
appropriate either on the conplaint or the counterclaim the

circuit court was required to view the evidence in the |ight nost
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favorable to Plaintiff as the non-noving party. Keka, 94 Hawai #
at 221, 11 P.2d at 9. In FOF 77 of the Cctober 18, 1999

conplaint order, the circuit court does state that:

77. The record, even when viewed nost favorably
toward Plaintiff as the Court nust on summary judgment and
assum ng the probative value of Plaintiff’s exhibits, only
shows (a) that a passage way now exists on the ground on the
north side of Plaintiff’s kuleana, (b) that a surveyor
observed the trail in 1908 and (c) by inference, that the
passage way was used but by persons unknown and under
unknown aut hority.

(Enmphasi s added.) However, the circuit court continues in FOFs

78 and 79 of the Cctober 18, 1999 conpl ai nt order:

78. Thus, a trier of fact m ght only find that the
trail parcel functioned as sone kind of passage way.

79. In the absence of evidence as to who opened the
trail, when that event took place, under what authority, for
whose benefit, the duration of any use, the cessation of any
use and the connection between the trail and Plaintiff’s
kul eana in terms of use, the trier of fact could make no
further findings.

(Enmphases in original.)

FOF 79 of the Cctober 18, 1999 conpl ai nt order
m sapprehends Hawai 4 case |law. No Hawai# cases specifically set
out the paraneters for defining what is sufficient to constitute
“ancient” or “historic” use for purposes of establishing a claim
to a right of way under HRS § 7-1. As previously noted, the
Pal ama court relied solely upon the testinony of a single naned
W tness who stated that her parents, grandparents and great-
grandparents used the trail in question to conclude that there
was sufficient evidence to support the trial court’s finding of
“an ancient Hawaiian right of way.” 50 Hawai# at 301, 440 P.2d
at 98. In the instant case, Plaintiff did not introduce any

evi dence of her predecessors’ or others’ use of the nmakai portion
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subject trail. Regardless, we believe that the 1908 map, when
view ng the adm ssible facts? with respect thereto in the |ight
nost favorable to Plaintiff and drawing all inferences therefrom
establishes at a mninumthat: (1) the subject trail has been in
exi stence for over ninety years; (2) the subject trail is a well
defined trail or path that runs across the entire northern
boundary of the kuleana in both the makai and nmauka direction;
and (3) the subject trail nust have been frequently traversed for
some time prior to 1908 in order for it to have becone well

defined by 1908. Based on this evidence, there clearly exists a

26 “I't is axiomatic that a notion for summary judgment should be

deci ded on the basis of adm ssible evidence.” Minoz v. Yuen, 66 Haw. 603
605, 670 P.2d 825, 826 (1983) (per curiam (citations omtted). We note that
on August 30, 1999, two days prior to the September 1, 1999 hearing on

Def endant Weeks’s motions for summary judgment on the conpl ai nt and
counterclaim Defendant Weeks filed “evidentiary objections” regarding, inter
alia, the 1908 map “in order to reserve his right to preclude Plaintiff from
relying upon or offering evidence in response to the sunmary judgment nmotions
filed herein which is inconsistent with Plaintiff’'s [July 22, 1999] responses
to the requests for adm ssions.” (Enphasis added.) Specifically, Defendant
Weeks pointed to three requests for adm ssions inplicating the foundation of
the 1908 map to which Plaintiff had responded

Obj ected to as vague and ambi guous, not relevant, conpound,
and requiring review of documents not provided as required
by Rule 36 HRCP. W thout prejudice to the objection the
following is stated. Plaintiff cannot admt or deny this
Request at this time and has no know edge after reasonable
inquiry, and the information known or readily available to
her provides no answer at this tinme.

I nasmuch as Plaintiff objected to the relevant requests for
adm ssions, and considering that the 1908 map had been admtted into evidence
by stipulation of the parties at the hearing on Plaintiff’s TRO Motion
Def endant Weeks’s claim of inconsistency |acks nmerit. Regardl ess,
not wi t hstandi ng his “evidentiary objection,” Defendant Weeks hinmself stated at
the September 1, 1999 hearing on his notions for summary judgment that, based
on the 1908 map, “[w]e know in 1908 a surveyor for the [T]rustees saw

somet hing on the ground. . . . [A] trail was there.” Defendant Weeks' also
states in his answering brief that “[a]Jccording to the 1908 map . . . , the
surveyor . . . observed the presence of a ‘horse trail’ running along the
northerly boundary of [Plaintiff]'s parcel.” (Enphasis in original.)
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genui ne issue of material fact as to the ancient or historic use
of the subject trail.

As indicated above, in FOF 79 of the Cctober 18, 1999
conplaint order, the circuit court focuses on evidence that the
Plaintiff failed to introduce, including evidence of “who opened

the trail, when that event took place, under what authority, for

whose benefit, the duration of any use, the cessation of any use

and the connection between the trail and Plaintiff's kul eana in

terms of use[.]” (Enphases in original.) However, nothing in
Pal ama or ot her pertinent Hawai# cases can be read to require
such a stringent evidentiary show ng on summary judgnment brought
not by Plaintiff, but by Defendant Weeks. Plaintiff’s burden on
summary judgnent was to establish the existence of a genuine

i ssue of material fact, which we hold the Plaintiff satisfied.

See Richards v. Mdkiff, 48 Haw. 32, 39, 396 P.2d 49, 55 (1964)

(“I't should be renmenbered that under a notion for sumary

j udgnment the question to be decided is sinply whether there is a
genuine issue as to any material fact and not how that issue
shoul d be determ ned.”) Therefore, inasnuch as there exists a
genui ne issue of material fact as to the ancient or historic use
of the subject trail, the circuit court erred in granting

Def endant’ s notion for summary judgnent on the conplaint as well

as his notion for partial summary judgnent on the counterclaim
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4, Right of way under HRS § 7-1 based on necessity
Wth respect to the issue of necessity, the Cctober 18,
1999 conplaint order sets forth the follow ng rel evant COLs, al

of which Plaintiff challenges on appeal:

“Necessity (Conveni ence)”

19. Plaintiff contends that the “necessity” of the
case gives the Court an independent basis to override the
precl usive bar of res judicata to excuse Plaintiff of her
proof burdens. .

20. However, there is no showi ng that such a
“necessity” exists or can override res judicata s bar in
this case. The facts which Plaintiff rely upon to prove a
“necessity” exists are nmerely Plaintiff’s convenience and
desire to inprove her econom ¢ advantage

21. Further, in light of Plaintiff's current and
undi sturbed use of the mauka portion of the trail parcel and
the Trustees’ road reserve, any action based on such a
“necessity,” even if allowed, would not be “ripe” for
judicial review. State v. Fields, 67 Haw. 268, 274-75
(1984); Trustees of Office of Hawaiian Affairs v. Yamasaki
69 Haw. 154, 170-72 (1987); Convention Center Authority v.
Anzai, 78 Haw. 157, 162 (1995).

22. Since Plaintiff is not being denied access to her
kul eana by the Trustees or Defendant Weeks, the Court will
not rule on a hypothetical case of “necessity.”

The circuit court also made the follow ng COLs on the
i ssue of necessity, all of which Plaintiff chall enges on appeal,

inits October 18, 1999 countercl ai morder:

8. Plaintiff's assertion that public policy (or, as
she clainms, “necessity”) nust provide her a key to “unlock”
her kul eana is not supported by the facts which show that
she is using the access described in the 1985 [ Agreenment s]
and 1987 Stipul ation.

9. The Court is not required to review Plaintiff’'s
claimof “necessity” when the dispute presented is not
“ripe.”

10. Plaintiff also entered unto the portion of the
trail parcel that is not included in the 1985 [ Agreenent s]
or 1987 Stipulation and remved personal property therefrom
that belonged to Defendant Weeks without his perm ssion.

a. Existence of necessity
In essence, the circuit court determned that Plaintiff

failed to show any existence of necessity, inasmuch as Plaintiff
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had “current and undi sturbed use” of the mauka portion of the
subject trail and the Od Poi Factory Road as a neans of ingress
and egress to and fromthe kul eana. W cannot agr ee.

In H1l v. Kennoy, Inc., 522 S.W2d 775, 776-77 (M.

1975) (en banc), the plaintiffs brought an action agai nst an
adj oi ning | andowner, seeking to establish by reason of strict
necessity a private road across the adjoining | andowner’s
property. After judgnent was entered in favor of the defendant,
the plaintiffs appealed to the court of appeals. [d. at 777.
The defendant noved to dism ss the plaintiff’s appeal, arguing
that the case was noot insofar as the plaintiffs had since
acquired access fromtheir property to a public road. 1d. The
plaintiffs had in fact entered into a lease with a railroad to a
parcel of |and adjacent and parallel to the defendant’s property
and were using the | eased prem ses as a nmeans of ingress and
egress to and fromtheir property. [d. Dismssing the

plaintiffs’ appeal, the court of appeals held, inter alia, that

the case was noot inasnmuch as the plaintiffs had present access
to their property. 1d. The M ssouri Suprene Court reversed.

The Hill court began its analysis stating:

The right to a private road over the | and of another
exi sts only by way of necessity, and not convenience. One
cannot have a way of necessity because it is more convenient
than the way one has. It has also been said that if the
party seeking a private road has no “legally enforceable
right” to use an alternative route, he is entitled to a way
of necessity. It was thus stated in Evans v. Mansfield,
[364 S.W 2d 548, 551 (Mo. 1963)]:
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“So long as the plaintiff had a practicable way to and
fromhis land, either private or public, he had not a
right, by necessity, to a way over the defendant’s

| ands . . . [A] way as here meant, is a legal way, to
use which one has a l|legal right, which may be
enforced, and which may not be rightfully interfered

with .~

522 S.W2d at 777 (sone citations omtted) (enphases added).
Reaffirmng the rule in Evans, the M ssouri Suprene
Court stated:

While it is true that it is a good answer to show another way
which the party may use, there is no authority in M ssouri
cases for holding that such other way will abrogate plaintiffs’
claimof necessity where it is not a legally enforceable way.
The rule was positively stated by this court in Evans v.
Mansfield, supra, at 551

Def endants contend that because there is another

road extending . . . to plaintiff’s |land the new

road is not a way of strict necessity. That would

be quite true if the old road (1) were a reasonably

practical way to and fromplaintiff’'s |land and (2)

if plaintiffs had a legally enforceable right to

use said road.

H1l, 522 S.W2d at 777-78 (enphases added). ?’

Addressing the effect of the plaintiff’s current access
to a public road via the | eased prem ses, the Hll court pointed
out that:

The lease with the railroad which now provides themwith access
to and fromtheir property was obtained on a basis term nable
at will by either party on thirty days notice. As said, the
exi stence of present access neither moots the case nor defeats
plaintiffs’ claimfor a way of strict necessity unless such
access is a legally enforceable right. Plaintiffs strongly
urge that a term nable-at-will |ease does not constitute a

|l egally enforceable right-of-way to which they are entitled
under previous hol dings.

522 S.W2d at 778-79 (enphasis added). The Hill court went on to

state that, notw thstanding the alternate routes which provided

access in Evans and Cox v. Tipton, 18 M. App. 450 (1885), “were

27 We note that the M ssouri Supreme Court overruled a M ssouri Court

of Appeals case relied upon by the defendant that appeared to carve out an
exception to the Evans rule.
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nmerely pernmissive and did not involve | eases, these were held to

provide no legally enforceable right to ingress or egress, thus

entitling the plaintiff to a private road.” 522 S.W2d at 779
(enmphases added). The Hill court held: “W think the result
must be the sanme here. The |ease being termnable at will, it is
not much better than a nere perm ssive use, and cannot be
enforced by the Hlls except as to the thirty days notice
period.” 522 S.W2d at 779.

We believe the principles espoused by the M ssour
Suprenme Court in Hll and Evans to be instructive and hold that a
cl ai m of easenent by necessity will not be defeated on the basis
that an alternate route to the claimant’s | and exi sts where the
cl ai mant does not have a legally enforceable right to use the
alternate route. A right that is termnable at will or nerely

perm ssive is not a legally enforceable right. See also Attaway

v. David, 707 S.W2d 302 (Ark. 1986) (Il andlocked owner entitled
to permanent right of way, not perm ssive, revocable one); Enzor

v. Raspberry, 648 So. 2d 788, 793 (Fla. Dist. Ct. App. 1994) (“A

common | aw easenent by necessity may be defeated if the clai mant
has ot her reasonabl e and practicable access to a public road.
Thi s ot her access, however, nust be | egal access to a public
road; when access is permssive only, it does not act to defeat a
claimfor a conmmon | aw easenent by necessity.” (Interna

guotation marks and citation omtted.) (Enphasis in original.));

Herrera v. The Roman Catholic Church, 819 P.2d 264, 268 (NM C.
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App. 1991) (“Revocable perm ssion to use another’s property does
not negate an easenent by necessity.”); 4 Richard R Powell,

Powel | on Real Property 8§ 34.07[3] at 34-56 to 34-57 (M chael A

Wl f ed. 2001) (“It is no barrier to the finding of an easenent
by necessity that the benefitted parcel is accessible under
perm ssion to cross other land that is revocable.”)

b. Effect of the 1985 Agreements

Turning to the facts of the instant case, the circuit

court determined in COL 10 of the conplaint order that:

1981, 1985 and 1987 Transactions

10. The agreenents entered into by Plaintiff’s
predecessors Kratt, Squire, Stromberg and Uddo are consi stent
with Henry v. Ahlo, supra (Section 7-1, HRS right-of-way may be
determ ned by agreenment); Oahu Railroad and Land Co. V.
Armstrong, 18 Haw. 258, 260-61 (1907) (owner of two or more
appurtenant easements effectively conveys only the one which
the owner was actually using at the time of conveyance under
habendum cl ause for appurtenances “held or enjoyed therewith”);
Reppun v. Board of WAter Supply, 65 Haw. 531, 551-52 (1982)
(kul eana owner may convey kul eana to another without Section 7-
1 appurtenant right to water); Haiku Plantati ons Association v.
Lono, supra (right-of-way may be relocated). These agreements
operate to establish the kuleana’s right-of-way as descri bed

therein by consent.

(Enmphasis in original.) W disagree.

As previously indicated, the July 30, 1985 letter
agreenent fromthe Trustees and the July 31, 1985 letter
agreenent from Weks Sr. granted Squire, respectively, a “non-
excl usi ve roadway easenent over and across [the O d Poi Factory
Road] ” and a “non-excl usive roadway easenent over and across a
portion of the [subject trail] from[the AOd Poi Factory Road] to
a point opposite the existing house on [the kul eana]

.”  However, notw thstanding that the 1985 Agreenents

purport to grant Squire a roadway “easenent” over the A d Poi
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Factory Road and the mauka portion of the subject trail, it is
plainly evident fromthe face of the agreenents thenselves that a
| icense, as opposed to an easenent, was created thereby. As

defined in the Restatenment of Property:

8§ 450. Easenment.
An easement is an interest in land in the possession of
anot her which

(a) entitles the owner of such interest to a
limted use or enjoyment of the land in which
the interest exists;

(b) entitles himto protection as against third
persons frominterference in such use or
enj oyment ;

(c) is not subject to the will of the possessor
of the I and;

(d) is not a normal incident of the possession of
any | and possessed by the owner of the
interest[;] and

(e) is capable of creation by conveyance.

Rest at enent of Property 8§ 450 (1944) (enphases added).

As previously noted, each of the 1985 Agreenents
provides that the termof the “easenment” is to conmence on August
1, 1985 and runs “for a period of one year and conti nui ng

thereafter, subject to termination by either party on not |ess

than ninety (90) days’ prior witten notice.” (Enphasis added.)

| nasnmuch as each of the 1985 Agreenents gives the respective
owners of the servient estate -- the Trustees and Weks Sr. --
the right to termnate the “easenent” upon at |east ninety days
notice, the “easenent” granted by the 1985 Agreenents is

undi sputably “subject to the will of the possessor of the
land[,]” irrespective of the fact that the same right is given to
t he owner of the dom nant estate, Squire. The commentary to the
Rest at ement of Property respecting clause (c) of the definition

of easenment provides in pertinent part that:
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i. Easements - Differentiated from licenses. One having
a privilege which entitles himto a limted use of [and may or
may not hold the privilege subject to the will of the possessor
of the land. The fact that the privilege is subject to the
will of the possessor renders it conparatively insecure and
thereby affects the degree of protection given it as against
third persons. Its relative insignificance, arising out of the
fact that it may be term nated at the will of the possessor,

al so enters into the consideration of the question as to

whet her it is such an interest in land as comes within the
requi rements of the statute of frauds. Accordingly, interests
in |land which entitle the owner thereof to the use of land in
the possession of another, but which are subject to the will of
the possessor, have |l egal attributes which are so different in
their nature and extent fromthose of easenments that such
interests, though they may in many respects resembl e easenents,
are given a different name and treated in a different category.
Such interests are called licenses and are treated and

di scussed under that name (see Chapter 43).[2%

Rest atenent of Property 8 450 cnt. i. Therefore, the 1985

Agreenents did not, as the circuit court concluded, “operate to
establish the kuleana' s right-of-way as described therein by
consent.” (Enphasis omtted.)? Rather, they nmerely set forth
the terns and conditions of a revocable |license pursuant to which

Squire was permtted to use the mauka portion of the subject

28 Chapter 43 of the Restatement of Property defines licenses as

follows:

§ 512. Definition of “License.”
The term “license,” as used in this Chapter, denotes
an interest in land in the possession of another which
(a) entitles the owner of the interest to a
use of the land, and
(b) arises fromthe consent of the one whose
interest in the land used is affected
t hereby, and
(c) is not incident to an estate in the |and,
and
(d) is not an easenent.

Rest at enent of Property 8§ 512 (1944).

29 For the sanme reason, the October 8, 1981 letter agreenent between

the Trustees and the Kratts did nothing more than give the Kratts a license to
use the makai portion of the subject trail from Mamal ahoa Hi ghway to the

kul eana. As previously stated, the October 8, 1981 |letter agreement, |ike
each of the 1985 Agreenents, provides that the term of the “easement” grant
woul d commence on “November 1, 1981 for a period of one year and continuing
thereafter, subject to termi nation by either party of not |less than ninety
(90) days’ prior written notice.”
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trail and the O d Poi Factory Road as a nmeans of access to the
kul eana.

As for the effect of the 1987 Stipulation in terns of
establishing the kuleana' s right of access, as discussed supra,
the one sentence in the 1987 Stipulation that deals with access
to the kuleana sinply confirns access at the time fromthe Ad
Poi Factory Road over a portion of the subject trail to the
kul eana as provided under the July 31, 1985 |etter agreenent.
Regardl ess, insofar as the Trustees, as owners of the A d Poi
Factory Road, were not parties to the 1987 Stipul ation, the 1987
Stipul ati on cannot be construed “to establish the kul eana’s
ri ght-of-way as described therein by consent.”3°

Based on the foregoing, it is clear that, even assum ng
they are still valid and enforceable, the 1985 Agreenents only
operate to grant Plaintiff a |icense over and across the mauka
portion of the subject trail and the Od Poi Factory Road. In
view of the revocable nature of that |icense3 and our discussion

supra, Section Ill1.C 4.a, we hold that Plaintiff’s clai mof

30 I ndeed, the 1987 Stipulation says nothing about the July 30, 1985

letter agreement pursuant to which Defendant Bishop Estate granted Squire
rights to use O d Poi Factory Road to the subject trail as a neans of access
to and fromthe kul eana.

81 The tenuous nature of the license is further exhibited by the fact
that, as previously indicated, Defendant Bishop Estate itself admtted in its
response to Plaintiff’'s first request for adm ssions that “[t]he Bishop Estate
at this time has no witten or oral agreements with Christine Durbin to allow
her unconditional and permanent access across |and owned by The Bi shop Estate
for the purpose of access to [the kuleana].”
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easenment by necessity under HRS § 7-1 cannot, as a matter of |aw,
be defeated based on the fact that Plaintiff has current,
undi sturbed use of the mauka portion of the subject trail and the
O d Poi Factory Road under the 1985 Agreenents.3 Accordingly,
i nasmuch as the circuit court erroneously declined to consider
Plaintiff’s claimof easenment under HRS § 7-1 by reason of
necessity, Defendant Weks was not entitled as a matter of lawto
summary judgnent on either the conplaint or counterclaim On
remand, the circuit court nust address the nerits of Plaintiff’'s
claimof a right of way under HRS 8 7-1 by reason of necessity.
We point out that, if on remand Plaintiff is able to
establish a claimto a right of way based on ancient or historic

use and/or necessity under HRS 8 7-1, evidence of, inter alia,

(1) prior use of the subject trail, see Henry, 9 Haw at 491
(“[The plaintiff] nust have a way to and fromhis land. It is a
right which he acquired with the and. There nmay not have been a

road of a certain width, and perhaps not always in exactly the

32 Based on our review of the record, the current validity of the

license under the 1985 Agreements is certainly questionable. Both the July
30, 1985 letter agreenent and the July 31, 1985 letter agreenment provide that
the “easement” is not assignable or otherwi se transferable without the witten
consent fromthe Trustees or Weeks Sr., respectively. As previously noted
Squire conveyed his interest in the kuleana, together with his rights under
the 1985 Agreements, to Stronberg in August 1985. After Stromberg, the United
States Governnment, and then the Uddos, followed by Durbin and finally Bremer,
became the owners of the kul eana. Although the written consent requirement
could be waived by the parties, and it appears that Defendant Weeks would do
so inasmuch as he has asserted throughout the case that the 1985 Agreenents
govern the rights of the parties, we note that nowhere in the record is there
evi dence of Defendant Bishop Estate’s written consent to the assignnent of the
“easement” established by the 1985 Agreenents.
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sanme location; it may have only been a trail to the plaintiff’s

| and across the crown land. The location is created by use[.]”)
and (2) the acts and acqui escence of the parties, Henry, 9 Haw.

at 490 (“the location, width & [uses] nust be ascertai ned by

evi dence, such as the condition, or character of the [other]

| ands and the uses made of them or the acts or acqui escence of
the parties”) (quoting Kal aukoa, 9 Haw. at 193) would then be
probative in the circuit court’s determ nation of where to draw a
right of way that is reasonable and conforns to the necessities
of the case, see Henry, 9 Haw. at 491-92; Rogers, 3 Haw. App. at
140, 642 P.2d at 552. Convenience of one of the parties over the
other is not a legitimte ground for |ocating an easenent in a
particul ar place. See Henry, 9 Haw. at 491-92. 3%

D. Defendant Weks's Cross-Appeal

On cross-appeal, Defendant Weks argues that the circuit
court abused its discretion in refusing to concl ude that
Plaintiff’s conplaint was frivol ous under HRS § 607-14. 5.
However, in view of our holding that Defendant Weks was not
entitled to sunmary judgnent on either the conplaint or
counterclaimas a matter of law, this contention plainly |acks

merit. See HRS 8 607-14.5(b) (“In determ ning the award of

33 The Plaintiff argues in her opening brief that “the kuleana's

right to access includes access for a waterline.” Ilnasnmuch as the circuit
court did not reach this issue and may be required to do so on remand, we
decline to address it here.
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attorneys’ fees and costs and the anounts to be awarded, the
court nmust find in witing that all or a portion of the clains or
def enses made by the party are frivolous and are not reasonably
supported by the facts and the lawin the civil action.”).

V.  CONCLUSI ON

For the foregoing reasons, we vacate the circuit
court’s: (1) Cctober 18, 1999 order granting Defendant Weks's
notion for summary judgnment on the conplaint; (2) October 18,
1999 countercl ai morder granting Defendant Weks's notion for
partial summary judgnment on Counts Il, Il1l, and V of the
counterclaim (3) Decenber 15, 1999 order granting in part and
denying in part Defendant Weks’s notion to tax attorney’s fees
and costs entered; (4) February 28, 2000 order on Def endant
Weeks’s notion to assess nomi nal damages in Counts Il and Il of
the counterclaim and (5) February 28, 2000 judgnent; and (6)
Cct ober 3, 2000 final judgnent.®** W remand this case for
further proceedings consistent with this opinion, including a

determ nation of the nerits of: (1) Plaintiff’s claim of

34 Def endant Bi shop Estate asserts that, inasmuch as Plaintiff “made

no claim against [it] below, has specified no point of error concerning it on
appeal, and has included no argument in her appellate briefs in favor of
relief against it[,] . . . there is no basis for this Court to reverse the

Fi nal Judgnment entered by the circuit court below in favor of [it] and agai nst
her Conplaint.” However, as indicated previously, see supra note 10, the
October 18, 1999 conpl aint order directs that, “based upon the . . . findings
of fact and conclusions of |law' stated therein, “[n]o affirmative claimfor
relief having been advanced against the Trustees under the Conpl aint, judgment
shall also enter thereon against Plaintiff and in favor of the Trustees.”
(Emphasi s added.) Inasmuch as we are vacating the FOFs and COLs set forth in
the October 18, 1999 conplaint order in their entirety, and the October 3,
2000 final judgment renders judgment on the conplaint in favor of Defendant

Bi shop Estate based thereon, there remains no ground upon which to affirmthe
final judgnment in favor of Defendant Bishop Estate
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easenment by reason of ancient or historic use under HRS § 7-1;
and (2) Plaintiff’s claimof easenment by reason of necessity

under HRS § 7-1.
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